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Rockingham,
No. 5732.

Shirley &Glidden a.

v.

Nottingham & a.

7, 1968.Argued May

17, 1968.JulyDecided

&Shaw for theCarleton orally),Eldredge Eldredge{Mr.
plaintiffs.

Perkins, Holland & and H. BeckettDonovan William {Mr.
thefor defendants Bassetts.RobertB. Donovan orally),

P. for the defendant town filed no brief.ReganJohn

Griffith, from the decision of the board ofAppeal adjust­J.
ment the aof town of variance to AlfredNottingham granting

and E. aW. Bassett them to establish com­Phyllis allowing
and and retail inmercial boat businesslivery gasoline grocery

an area classified as a “Lake Residence District” under the
of the town’s ordinance. Trial aprovisions before masterzoning

(L­ awith a view resulted inC. Hardwick) reporteonard
Court,the dismissal the The Trialofrecommending appeal.

the master’s and reserved andJ., approved reportDunjey,
transferred the plaintiffs’ exceptions.

Cahill in the sale onInc. 1941 of lots locatedRealty, began
the eastern end of Lake in SomePawtuckaway Nottingham.

atshore lots had been sold the time this case was broughtfifty



135

are the of thusand some of owners acquired.plaintiffs property
sub-the which is theCahill Inc. soldIn 1965 propertyRealty,
andW.to the defendants Alfredof the present disputeject

Bassett.E.Phyllis
a ordinanceIn the town of adopted1960 Nottingham zoning

Inc. thatthe Cahillwhich classified includingRealty, property, “defendants, Lakeand as athenow owned both plaintiffsby
” is in the ordinanceDistrict. This district describedResidence

“ fora of recreationalas district single family dwellingsmainly
”use. The defendants at the time ofand purchaseseasonal

thethe facilities have now obtainedto construct theyproposed
The at that wasuse time byvariance for. opposedproposed

aof in suit tothe for the town Nottingham enjoinselectmen
that the use wasdefendants on the onlythe grounds permissible

asite met the at hearingif the and approval publicapplication
concerned, the selectmenthe lake associationof improvement

Bassett,This court in v.the of Fernaldand board adjustment.
282, the ordinanceN. held that in the107 H. provision zoning

thususe to be consideredfor defendants’ proposedproviding
de-and the commercial usewas invalid therefore proposed by

thefendants was ordinance.prohibited by
ato forDefendants then the board of adjustmentapplied

andstationthevariance to grocery,permit proposed gasoline
theThe found thatwhich was masterboat granted.livery

their of decisionfailed to sustain burden that theproofplaintiffs
or orthe of was unreasonable unlawfulof board adjustment

in at decision.that of law were committed theerrors arriving
The in their brief and the varianceplaintiffs argument urge

the of was unlawful.boardgranted by Nottingham adjustment
aisThe of the basedplaintiffs principally uponargument “ ” andthe constitutesclaim that variance spotgranted zoning“ ”This misconstruesis therefore invalid. spotargument zoning
awhich ordinance ofis the creation municipalimproper by

use a zone.small of inconsistent withinzone larger Edgewood
244; Portsmouth,Blaisdell, v.v. 95 N. H.Civic Club Bosse

Concord, 319;523; v. N. H. Annot.107 N. H. 108Schadlick
2d is with51 A.L.R. 263. concerned“Spot zoning” always

case,not, asthe of the ordinance and in thiszoningvalidity
in ac-with or not action has been takenwhether properly
resultswith the The of a variancecordance ordinance. granting

a rather a newin use than zone.nonconforming
The of board is ondecision the of deemed appealadjustment
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to be facie lawful and reasonableprima all ofupon questions
fact before the board and not be onmay upset exceptappeal
for errors of law unless the Court is the balancebypersuaded
of that the decision wasprobabilities or unreasonable.unjust

31:78; Portsmouth,RSA v.Gelinas N.97 H. 248. Although
the Court receive additionalmay evidence on the theappeal
decision of the board of notadjustment be overturnedmay

for the reasons and there is deexcept no trial novo.foregoing
Nashua, 16;v. N. H. I103 H KConery v.Corporation

Manchester, RSA378;N. H.103 31:82.
“The ofboard aadjustment may variance when suchgrant

variance thefrom terms the .of ordinance . . will benot con-
interest, where,to thetrary conditions,topublic owing special

a literal enforcement of the of theprovisions ordinance will
result in and so that theunnecessary hardship, of thespirit

”ordinance beshall observed and substantial done.justice
RSA III. The31:72 theevidence at beforepresented thehearing
master with the of the boardtogether report of adjustment

the master’s and thatsupport the of ad-boardfindings rulings
variance was under the statute. v.justment proper Levesque

Hudson, N. H. See Dover,106 470. v. 108 N. H.Sweeney
307.

overruled.Exceptions

All concurred.


