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Merrimack,
No. 5736.

SpragueRaymond H. & a.

v.

S.Peter Bartlett.

7,May 1968.Argued

17,JulyDecided 1968.

Hollis, B.& and PendletonSodenGodfreySulloway, John
the Sprague.for RosemaryPendleton orally ), plaintiff(Mr.

III& and Ernest T. Smith (Mr.Sanders UptonUpton,
the defendant.forSmith orally),

II,1964, of2, H.Duncan, SpragueOn RaymondMayJ.
were bothHillsboro, Peter S. Bartlett of Concord engagedand

ain Concord. Followingboard examinationsin collegetaking
Pleasantrecess, onwas westerlyhour travellinglunch Sprague

School, his examina-whereto to St. Paul’sStreet intending go
Bartlett wassame time travellingto resume. At thetions were

Street, a left-handto make turnPleasanton intendingeasterly
ConcordStreet,into behindwhich runsNorth Fruit northerly

were Spraguewhere his examinations being given.SchoolHigh
Renault, while Bart-1961alone in his mother’swas travelling

The twoalone, a Mercedes.waslett, also operatingtravelling
turna left-handto makeas Bartlett undertookcollidedvehicles

Pleasantlane oftheFruit Street across northerlyNorthinto
sideleft rearthethe RenaultStreet, front of strikingthe right

Mercedes.of the
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mother, the as bailorSprague’s plaintiff Rosemary Sprague,
Renault, $525,of the seeks to recover the amountundisputed

of the suffered her. the nameddamages by By agreement,
was stricken as aplaintiff Raymond Sprague party plaintiff.

Trial was the Court and a verdict was re-by ( Dunfey, J.),
turned thefor defendant. The Court made andfindings rulings

“in and ruled that thewriting, expressly plaintiff’s contributory
”caused the accident. The thereafter movednegligence plaintiff

verdict,for the which wasjudgment notwithstanding granted
theto defendant’s Reserved and transferredsubject exception.

the defendant’s to the of theupon exceptions granting plaintiff’s
motion, to the denial of certain for andrequests findings rulings,
and to certain made Trialthe Court.findings by

The intersection where the collision occurred is theformed by
Pleasant andof Fruit Streets. Pleas-junction Proceeding easterly,

ant Street atmeets Fruit Street aapproximately right angle.
Pleasant,Fruit Street north of Fruit is one(North Street), way

intersection,East of the Pleasant Streetnorth. veers some-going
southeast,what to the while Warren Street leaves the intersection

words,in a direction. In other as Pleasant andnortheasterly
Warren Streets Pleasantinto Streetproceed westerly, they merge

collision,at the Atintersection. the time of this there were no
traffic to control traffic at the intersection.lights

The Trial Court made the thefollowing findings concerning
circumstances to the collision:leading

“ The defendant’s vehicle was of a crosswalkjust westerly
which was situate of the intersection and the entrancewesterly
to North Fruit Street when he first looked before enter-easterly

the intersection with the intention leftof on to Northing turning
Fruit Street. The defendant did not observe trafficany coming

on Pleasant Street toward the atintersection that time.easterly
There were no obstructions the view of the defendantblocking
as he looked across the intersection down Pleasanteasterly
Street. The defendant started make his turnto into North Fruit
Street and had traveled about feet from the he hadthirty point
last the The hadlooked to intersection. defendanteasterly

his left Fruit andstarted to turn into North Street wasnegotiate
about five feet across the center fine when he first observed the

Pleasant Streetvehicle on some oneplaintiff’s coming easterly
hundred to two hundred feet The defendantaway.seventy-five

turn,was fifteen miles hour to the time of histravelling per up
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and his to somewhere ten to fifteen milesreduced betweenspeed
an hour while the turn. After thenegotiating seeing plaintiff’s

feetvehicle some one hundred to two hundredseventy-five
the defendant continued to make his turn without apply-away,

his brakes to the ofup point impact.ing
“ The was Pleasantvehicle at the crest the hill onofplaintiff’s

defend-Street two hundred feet from theapproximately away
ant’s and hundred feetvehicle one from thesixty away point

aof when he observed the defendant maketoimpact starting
Street. at theturn into North Fruit The wasplaintiff traveling

rate of miles as hean hour ap-approximately thirty-five
and entered the frontintersection. Theproached right portion

theof the vehicle collided with the rear ofdoorplaintiff’s right
defendant’s vehicle at the Theofpoint impact. plaintiff applied

him,his brakes when he saw the indefendant’s vehicle front of
at time his The markswhich car skidded. brakeplaintiff’s
started the andat entrance to the intersectionapproximately

a onwere visible for distance of feetapproximately fifty-one
left to onthe side the of The occurredup point impact. impact

side Pleasant Street a distance fromthe of shortnortherly just
the at was his leftcrosswalk the the defendantpoint making

”turn said North Fruit Street.into
found, defend­in to theThe also requests byCourt response

and wasant, had entered the intersection“Peter S. Bartlettthat
Fruita hand turn into Norththe of leftin makingprocess

II thethe reachedto time thatStreet prior Raymond Sprague
“ hadand law Bartlettruled that as a matter ofintersection

the and . . .first entered intersectionof waythe right having
the as . . .failed to of requiredway byyield rightSprague

”262:A:27, I.RSA
a that . . Bart-The denied a for .requestCourt finding

his a andat all times automobile in reasonablelett operated
free in themanner and was from operationnegligenceprudent

” A a that wasfor Bartlettrequestthe same. further rulingof
denied,a nonsuit was neither norto grantedentitled expressly “stated, thethe Court ruled thatas plaintiff’sbut previously

”accident, and returned acaused thecontributory negligence
the defendant.verdict for

was it ruledis that the Trial Court in error whenIt obvious
because thethe was plain-that contributorily negligent,plaintiff

occurred, andbailor, when the accidenttiff was a not present
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there was no evidence that her son was in her behalf oracting
as her in the of her car.agent The error wasoperation cor-
rected, however, the of theby motion forgranting plaintiff’s

areWe of the order,that the final forjudgment. opinion judg-
ment the $525,for in the sum of should be sustained.plaintiff

The law is well settled in this thejurisdiction that negligence
of a bailee is not ell,to the bailor. v. 99imputable Biss­Lynch

473, 478;N. H. Prescott, Thus,v. 97 N. H. ifBoothby 504.
the of the defendant Bartlett caused or contributednegligence to

accident,cause the the was recover,bailor entitledplaintiff to
of bailee,on the of herregardless any negligence part Ray­

H.mond II.Sprague
We think it evident Court,from the of the Trial thatfindings

the Court considered that the of the defendant Bart-negligence
lett was a cause of the aaccident. Such was infinding implicit
the that theruling caused“plaintiff’s contributory negligence”the accident. While it must be that in thisrecognized making

the Court overlooked the fact that theruling was theplaintiff
bailor, and not the automobile,of the the ref-operator Sprague
erence to would not been made“contributory havenegligence”
unless the Court had found that the defendant Bartlett was also

That this was made isnegligent. finding impliedly supported
the Court’s denial of the defendant’sby for arequest finding

that “Peter S. Bartlett at all times . . . was free from negli-
and the Court’s failure to thegence” by defendant’sgrant
for a nonsuit therequest that the defendant wasupon ground

not theSince defendantnegligent. was found negligent, judg-
wasment ordered for the bailor.properly plaintiff

theSince bailment permitted recovery by Rosemary Sprague
if both drivers were it follows that the ofnegligent negligence

is no material theRaymond toSprague longer ofsustaining
the verdict if the Trialplaintiff’s Court could and did properly

that thefind defendant Bartlett was also v.negligent. Lynch
ell,Biss­ We therefore have not consideredsupra. ofexceptions

the defendant the ofuponbearing negligence Raymond Sprague
since whileII the Court’s a thatfindings imply finding Ray­

IImond was the verdictSprague turns on thenegligent negli­
of Bartlett.gence

The defendant further that he could not haveargues properly
been found because the Trialnegligent, Court hisgranted

for arequest that he had the of under RSAfinding right way
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the offailed to wayI and that yield right262-A:27 Sprague
evidence thatthere was noand becauseas required;thereby

the ofafter he had obtained way.was rightBartlett negligent
27, relate to the ofsection right wayThe of supra,provisions “ ”differentan intersection fromenter highways.when vehicles

wasin thisinvolved collisionof theThe conduct operators
statute,the whichsection 28 ofthe ofby provisionsgoverned “ the left within ana driver to turn tothat intendingprovides

-vehiclethe of to ap. . . shall way anyintersection yield right
is within the in-direction whichfrom the oppositeproaching

as an immediatethereto to constitutetersection or so close
I;also,See RSA 262-A:42RSA 262-A:28. Belangerhazard.”

that the TrialIt does notBerube, 88 N. H. 191. appearv.
28, have foundwhich itconsidered section mightCourt supra,

because the vehiclethe defendant the ofdid not right waygive “ aswas so close tothe directionfrom oppositeapproaching
RSA Butan immediate hazard.” 262-A:28.constitute although
I, thethat Bartlett hadruled under section 27the Court supra,

was at fault in otherit also found that Bartlettof way,right
was warranted the evidence fromSuch a byrespects. finding

athat Bartlett failed towhich it could be found keep proper
RSAasand his intention to turn requiredlookout to bysignal

II,I and and his that com-262-A:42 testimony havingby
turn, havethat he couldhis the possiblymenced only way

and that he failed tothe accident wasavoided acceleratingby
action.take such

Bardett had theThe of the Trial Court that ofrightruling
waswas the defendant than he entitledmore favorable toway

have, it here as aand he not forto rely upon groundmay
the Trial Court found himtrial. this atnew Despite ruling,

fault, and this is sustainable the record. Since nouponfinding
in the motionis demonstrated the order forerror granting

verdict entered for thethe originallynotwithstandingjudgment
defendant, isthe order in this court

overruled.Exceptions

All concurred.


