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Commission,Personnel
No. 5563.

PeabodyThurston L.

v.

State Personnel Commission.

7, 1968.Argued May

23, 1968.Decided August

Gerald F Giles brief and( for theby orally), plaintiff.

S. General,George andPappagianis, Donald A. In-Attorney
Mr.gram, Attorney for the( Ingram defendant.orally),

Lampron, under RSA 541,ch.Appeal as authorized byJ.
RSA 98:15, from a decision of the Personnel Commission of
the State of New on to it aHampshire appeal by permanent
classified of the Stateemployee who was dismissed from service
as a toll collector in the Division of theTurnpike Department
of Public Works. Plaintiff was at the time of his dis-employed
missal, 20, 1966,on at theMay toll station.Hampton

The reason hisfor was set forth in a letter fromdischarge
Flanders,T. Commissioner,Assistant which read as fol-John

lows:
“ For some time have noted that theyour supervisors power

had been in lane on numerous occasions so thatstopped your
the failed to Onequipmentrecording operate. Tuesday morning,

17, 1966, members the Stateof Police assistedMay your super-
in avisors of vehiclesperforming listing yourprocessed through
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lane, and the of the collection. thisverifying shortage During
it was that the automaticnotedperiod again recording equip-

ment had been It is that this investi-convictionstopped. my
was to warrant terminateconclusive action togation sufficiently

and for withoutyour employment, yourjustification discharge
further warning.

“You are advised that . . . within fifteenyou may days, ap-
”the review of this action.to Commission forpeal

theAt the on the before Personnel Commis-appealhearing
sion, that,was at a toll lane which doesthere evidence booth

collector,not have an automatic the attendant on operatesduty
a which in the administration theclassifier records typebuilding

There is a treadlevehicle the alsoof gate.passing through
axles and a counterwhich the number of going throughregisters

Allin the collection box. ofwhich records each amount placed
made Howeverthese are electricity.automatically byrecordings

current, classifier, and the counteris the the treadleif there no
will not operate.

at cer-of shut-offsBecause of the occurrence powerrepeated
25, 1966,lanes, a servicethese or abouttain times in on April

owners of the automaticthe equipment,technician byemployed
Division,installed, of theat the of an officialrequest Turnpike

lane at thecollectionin each non-automatican electric counter
This device recorded automatically anytoll station.Hampton

There was evidencein a lane.in particularpowerinterruption
was thein a locked box in that booth onlythat a switch located

lanethe in that cuttingmeans off except byof powerturning
and this wouldthe electric currentthe live wires carryingheavy

thethe inside booth.floorinvolve removing
made, was ofwas a record keptAfter this installation daily

in thethe had been oilshift as to whether powereach man’s
“ after a lewwas that days,he There testimonylane operated.

innever was shut offthe anynoticeable thatit was powervery
lane and. . with the of Mr. Peabody’sthe lanes . exceptionof
was ac-attendant whoseof another resignation. . . [that” 17, 1966toof shut-offs MayThe records upkeptcepted].

lanes workedand in thehad been off onthat the currentshowed
each of18, 13, 10, 11, and 12 times on8,someby plaintiff,

various days.
sta-at the toll17, arrivedState1966 two TroopersOn May

car, theas totoldfor a Pennsylvanialookingtion supposedly
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attendants, fact,but in for the ofpurpose checking"plaintiff’s
lane. Each an individual of number andTrooper kept tally the

of vehicle lane 2type going through plaintiff’s (South lane)
from 7:45 A.M. to 10:14 A.M. at which time the lane was
closed tooff traffic. The vault in which the tokens ormoney,
credit cards are as the vehicles the lanedeposited go through
locked as it was removed from the booth and la-automatically
ter taken to the administration The intotal containedbuilding.
it was $64.95. to the recorded the twoAccording figures by
State this amount was $11.70 short of the amountTroopers
that should have been collected. the hoursabout twoDuring

was underthat surveillance theplaintiff automatic recorder
showed the was shut off four times in the lane he waspower
operating.

Plaintiff in his defense testified in that he had had con-part
siderable with the two of the whodifficulty employees Authority

“in Ithis and see that werecouldparticipated investigation they
me and me” in con-persecuting against discriminating against

with a His counsel in his atsummationjunction prior dispute.
the close the evidenceof out how and foolishpointed impractical
it clientwould be for his to want to take from the Statemoney
and how difficult it would have been the heto do so on day
was observed the State Hebeing by also thatTroopers.- argued
the difference between the count and the in theTroopers’ money

vault resultedcollection because someone other than the plaintiff
funds it while the vault was in theirremoved from custody.

CommissionThe Personnel found that the adduced onproof
wasbehalf of the and and madeemployer significant persuasive

the main issues. It thatdetailed on also found plain-findings
tiff’s defense “consisted of assertion and un-pure speculation,

” He was the witnesssupported by any acceptable proof. only
“in defense. The Commission concluded on thepresented weight

“” ”of the evidence that wasplaintiff’s established andguilt
thedismissed appeal.unanimously

RSA that on an such as this “the541:13 provides appeal
asideshall be the to setburden of proof upon party seeking
sameor decision of the commission to show that theorderany

unlawful, com-is unreasonable or and all of-theclearly findings
beall of fact before it shallmission questionsupon properly

”lawful anddeemed to be reasonable.prima facie
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was a short­dismissalforThe main reason plaintiff’salleged
thevehiclesof tolls for passing throughin the collectionage

17,of 1966.was in the Maywhich he morninglane of charge
have hadthe State wouldwere a criminalIf this prosecution,

a reasonable doubt.thisthe burden of charge beyondproving
However,134, in aAmero, 136.State 106 N. H. proceedingv.

bea needone, existence of only provedthis the shortagelike
Aetna Insurancev.of evidence. Greenbergaby preponderance

Bank Midland494; Union v.Commerce427 Pa.Company,
v. Mun­Co., See HitchcockIll. 2d. 229.Ins. 53 App.National

15 N. H. 97.ger,
attribunal, was tothe CommissionAs a libertyfact-finding

suchand to orin evidence rejectthe acceptresolve conflictany
H. Milk Dealers’saw fit.as it N.of the testimonyportions

Board, 335, 343; WhiteN. H.107Ass'n. v. Milk Control
436,Whitaker, TheN. H. 439.v. 106Power Co.Mountain

are entitled toand conclusions greatCommission’s findings
Car-aside Household Goodsbe setand cannot lightly.weight

us,199, the beforeOuellette, 200. On recordN. H.riers v. 107
was “un-dismissal ofthat the plaintiff’s appealwe cannot say

” WaterFire District v. Pollu-unreasonable.or Plymouthjust
169,Commission, H. 173.103 N.tion

dismissed.Appeal

All concurred.


