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Sheehan, Bass & Green and E.Phinney, Paul Kelly Kelly{Mr.
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Orr & andReno Charles F. and Ronald L.Leahy Snow {Mr.
and Mr. Snow for theLeahy defendant.orally),

Grimes, Action the manufacturer aof de-against mixingJ.
vice to recover for with tonegligent misrepresentation respect
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ameet the needs of theof the device to plaintiff,the capacity
in awater-struck brick. Trialmanufacturer of by jury resulting

$15,200 The ofin favor of exceptionsverdict of plaintiff.the
Grant,defendant were transferredthe by J.

1961, had been manufactur-to March ofThe plaintiff, prior
a distinctivehand water-struck brick which has appear-bying

handthere is a demand. The methodance for which special
bank, dried, rolled,sunthat was from theused clay scraped

crushed, and then mixed with water to form theandharrowed
method,in This said to be es-which was molded forms.mud

limitedsame as that used the ancientthe Egyptians,sentially by
six of the to increaseto about months year. Desiringproduction

mechanize itsthe decided toits operationplaintiffproduction,
a atIt intended to use shoveland move it under cover. power

and use a to mix theinstead of tothe bank pugmillscraping
with water.clay

never athat the had usedIt was findable plaintiff pugmill
that werehad no of themand its officers except theyknowledge

in the area which had visited.used in other theybrickyards
defendant athePlaintiff contacted direcdy regarding conveyor

that a ofand was advised representative Mingollasystem
Mr.of Concord would contact them. Nel-Machinery Company

and in the course of dis-that firm called on theson of plaintiff
the need a wasof the forcussion system, pugmillconveyor

said that defendant made a that heNelsondisclosed. pugmill,
it, he findfamiliar with but that would out about it.was not

result, defendant visitedAs a two people representing plaintiff’s
and them went to another with Nelson toone of brickyardplant

Paul testified that the mill would nota Enoinspect pugmill.
fromif had not received assuranceshave been ordered plaintiff

with ait do the or bethe defendant that would replacedjob
he ofMr. Nelson testified that inquiredstandard clay pugmill.

mill do the re-defendant whether the wouldthe proposed job
and discuss it whenthe and was told to waitquired by plaintiff

take a He said thatcame to the to course.he factory training
the de-he the withwhile at the discussedfactory problem

the would mixand was told 840fendant’s pugmillengineers
the and thatmaterial to meet the needs ofthe plaintiffproperly

this information to Eno.he relayed
$7,750 installed.was delivered at a of andThe pricepugmill
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the material was either beforeIt did becausenot work expelled
with the if the machinethe water had mixed orsufficiently clay

mix,a was in-was down to obtainslowed proper production
conferences,andsufficient. After some experimentation many

at a costdouble the of thedefendant offered to pugmilllength
$2,200 thethe which wasto of by plaintiffplaintiff rejected

the mill with a used Chalmers mill fromwhich decided to replace
thethe and clutch drive fromanother motorbrickyard using

-Barber Greene mill.
Paul noThere was evidence that to Eno’s testimony,contrary

ever madeone from the defendant any representations directly
Trial Courtthe and the defendant contends that theto plaintiff,

alternativeerred in the to base theliability uponpermitting jury
that made as the of thestatements to Nelson to abilityfinding

the were to Eno.mill to meet the ofrequirements relayedplaintiff
that the statements cannot be the basis ofDefendant contends
were rather thanbecause ofthey expressions opinionliability
were butfact and because not made to thethey directly plaintiff

a third who was anto notperson agent.
wereWe need not decide whether the statements of fact or

because under the circumstances of this case either mayopinion
form the basis of an action for if madedamages negligently.

236; Prosser,Maxwell Ice v. N. H. TortsCo. 80Company,
Maxwell,Here, ined.­ 743. as the statements were made(3d )

skill toon a matter orby requiring peculiar knowledgeexperts
for theone not ofequal knowledge, purpose inducinghaving

the into a in which the defendantto enter transactionplaintiff
circumstances,Under a statementhad a financial interest. such

of be the basis of an action.opinion may
Anderson, 390,Inc. v. 92 N. H. isGarapedian distinguish-

able and is not to -theauthority contrary.
us,In the case before it was findable that defendant’s engi­

neer knew that neither Nelson the had thenor expertiseplaintiff
to thedetermine if 840 would do the that Nelsonpugmill job,

Eno,was so he could the to thatinformationinquiring relay
Nelson and Eno believed that the defendant didreasonably
have the to determine whether it wouldknowledge accurately

ado the and the had financial interest in thejob, defendant
circumstances,Under these it betransaction. we hold that could

found that was a that had been breached. Maxwellthere duty
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Prosser, 736-­Ice v. TortsCo. ed.) pp.Company, supra; (3d
Torts, 550;743; and The Law s. 37of 7.6Harper James, p.

265;2d s. C. S. Fraud s.Am. Fraud 37 10.J.Jur.
case,the circumstances of this the fact that the state-Under

in-ment was made to Nelson and not to Eno does notdirectly
the defendant We the ofsulate from contentionliability. reject

in a ifthe defendant that such case can be foundliability only
the is an the defendant andthe carrier of information ofagent

where, here,hold that as the one the hasrepresentationmaking
a interest in thefinancial the transaction and knows that third

is the information for the of communi-person seeking purpose
it to a individual thefor of himcating specific purpose inducing

act,to the same of reasonable care exists whether the thirdduty
anis or not. and Torts s. 7.6person agent Harper James, p.
Prosser, Torts,545-551. 721-724. This is not the casesupra,

of mere reasonable that the statement will be com-anticipation
“ “” ”municated to unknown orpersons unspecified strangers.

The defendant here knew whom the wasto informationprecisely
to be communicated to induce the of itspurchase product.

There was evidence that defendant was aware of plaintiff’s
concern as to whether the mill would the sub-produce proper

mix and waterthat was to be added but was un-homogeneous
aware of the need for the water to be worked thoroughly through
the While it knew that the time the mill retained the mixlumps.

factor,was a it made no or de-other toinquiry investigation
termine how much retention time was beforerequired represent-

that the machine would do the The was entitleding tojob. jury
find thison evidence that the defendant was innegligent making
the statement.

While the was in the hand of water-­plaintiff expert making
brick,struck it had no with The evidenceexperience pugmills.

in this case was sufficient to sustain the burden ofplaintiff’s
that it exercised due care in theproof upon representa­relying

tion. The defendant’s motions to the of thesufficiencyrelating
p­evidence to a verdict in favor wereof thesupport plaintiff pro­

denied the Trial Court.erly by
The defendant contends that the Trial erred when heJudge

the that one theof factors to consider in acharged jury ques-
mill,tion of was the value,“cost of less its fairdamages present

“”fair market continued,value. The instructions hasThere
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been evidence before as what was somesome toyou salvage
” Defendant that thefrom it. You can consider that. contends

test have been “the difference between theshould forprice paid
the machine and the actual value ... in 1961 whenmonetary

”delivered.
The rule contended for the defendant is referred to as theby

rule” as the “benefit of thefrom“out-of-pocket distinguished
”rule, which allows for the difference betweenrecoverybargain

the actual value of the and what its value havewouldthing
been if it had been as v. H.58 N.Noyesrepresented. Blodgett,

Comolli,502; v. H. it has101 N. 279. While beenLampesis
said that this state the or “benefit of the bar-adopts majority

” Comolli,rule v. we not thinkdogain (Lampesis supra, 284)
case,it in this because the to recoverapplicable plaintiff sought

losses, and the defendant relied theout-of-pocket wholly upon
rule” in that there were no“out-of-pocket asserting representa-

tions the of the machine and that theadequacyconcerning
suffered no loss because the machine hadplaintiff upon delivery

a market value as an machine which wasasphalt mixing equal
875; Prosser,to the See 13 3dAnnot. A.L.R. Tortsprice paid.

751.(3d ed.)
We hold that the rule to be in this case is the dif­applied

ference between the and the fair market value of theprice paid
discovered,mill after the or should haveplaintiff reasonably

discovered, that it would not thedo as andjob represented,
effort,after reasonable and the defendantmaking every giving

reasonable to make it do the See Traskopportunity, v.job.
453; Contracts,70 N. H. 1101,5 Corbin on s.Hamburger, p.

We545. hold also that the burden was the defendant ofupon
that losses could have been avoidedshowing reasonableby

andeffort the Corbin,on of theexpense 5part plaintiff. supra,
248,s. et1039, p. seq.

The defendant maintains that it should not beproperly
with the $7,750cost of the machine thecharged less( ), salvage

value of the and $1,271motor drivetransmission which were( )
removed the for use in theby Chalmers mill which itplaintiff

There waseventually no evidence that the remainderpurchased.
of the machine as it stood in late had1962 marketAugust any
value with which the should be Itplaintiff charged. appeared
that before its use was abandoned the it had beenby plaintiff

for the defendant to furnish new anecessary and shaftbearings
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standwhich failed tothea of equipmentin originalreplacement
use made theunder the by plaintiff.up

it should con-instructed the thatWhen the Trial Court jury
mill“the cost ofin thesider as a factor damagesdetermining

”value, value,fair after also con-its fair marketless present
drive, we think thatvalue of the andthe motorsalvagesidering

meanthe Court tohave understoodmustthe reasonablyjury
ratherwas removedin 1962 after the motorthe value August

contends, the mill in what-than, defendant the value ofas the
time trial in Novem-have been at the ofever its condition may

the Court’s instructionthe tober 1966. exceptionAccordingly,
is overruled.

erred inthat the Trial Court also notThe defendant contends
of thethat in thethe productionjury comparinginstructing

re-in with the of theBarber-Greene 1962 productionpugmill
1963,inamill comparable period theyduringplacement

be-the months of March for thesenot consider yearsshould
21, andwas not started until March 1962cause production

thewere until the whereasrecords replace-no kept twenty-third
the full of March 1963.mill for monthment operated

essential loss of as anThis was to show profitscomparison
it theof The Trial Court left toincidental element damages.

use, in accord-what toto determine comparable periodsjury
In this wethe and exhibits before them.ance with testimony

see no error.

overruled; the verdict.onjudgmentExceptions

All concurred.


