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Council,andRequest of Governor
No. 5857.

Opinion of the Justices.

2,Submitted October 1968.

16, 1968.Answer returned October

30,and Council on 1968The Governor September adopted
in this onhereto which was filed courtthe resolution appended

same date.the

was returned:answerThe following

the and theHis Governor HonorableTo Council:Excellency

The of the Courtundersigned Supreme respectfullyJustices
the answer to the contained in reso-give following inquiry your

30,lution of 1968.September
The a the State ofasks whether paymentinquiry byguaranty

$650,000a a on theof of loan secured first mortgageby50%
bereal estate of Mt. Attitash Lift pur­Corporation may given

14-a when asuant the of RSA 162-A:­to (supp)authority
will used for theof the from the loan beportion proceeds

purposes:following
loans, and un-1. For the of both securedrepayment existing

term;secured, andboth term shortlong
and2. For the of current accounts expenses;operatingpayment
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3. tire IndustrialFor the of Authoritypayment Development
$3,250;to the amount ofGuaranty Charge

31,4. debt service to December 1968 on other notes ofFor
$6,955;the in the amount ofmortgagor

$45,745;the creation of an reserve of5. For capitaloperating
the for6. For the reimbursement of feasibilitymortgagor

work heretoforestudies and for the of construction per-expense
on the andtheformed by mortgagor project;

theInterest on die loan period7. proposed duringexpenses
of construction.

the im-thatRSA 14-a162-A: (supp ) provides proper“for
act.,the this thedeclared purposes governor,plementation ofof

council, in thethe is authorizedadvice and consent ofwith the
firsta ofstate to ofname of the guarantee payment portion

within the limitationsindustrial realon propertymortgages
”. . . .hereinafter is[Emphasis supplied] Industryprescribed

include in RSAdefined to recreational facilities 162-A:2 ( supp).
-­RSA A:­1 in the need and of the162­ actdeclaring purpose

a needstates in “It is declared that there is statewide forpart:
facilitiesthe of additional recreationaldevelopment industry,

for theand areas suitable for such development preservation
state and itsthe of the inhabitants..and betterment of economy

the establishmentof this to forIt is the chapter providepurpose
trans­withof such areas adequateand togetherredevelopment
as towater, facilities soand other necessarysewageportation,

de­industrial and recreationaland orderlyencourageprovide
”the state . . . .in the best interests ofvelopment

act was amendedBefore the to for redevelopment,provide
thisstated as “The direct ofits was follows: objectpurpose

stateis to new industrial in thisencourage development[act]
areas, and on suchsuitable facilitiesbuildingsby providing

intoas will attractive to engageterms persons wishingprove
” 528, 530-­the 99 N. H.Justices,Opinionprivate enterprise. of

258,also, the 103 N. H. 259.See Justices,531. Opinion of
H. related to the con­the 103 N. 258Justices,Opinion of

-­ the14­ a toa bill which added section )of (suppstitutionality
thewith certain amendmentsIn thatact.existing advising

constitutional, saidthewould be (Ib.,actproposed Justices
a wouldthattheir conclusionthat presupposed guaranty260)

“ ofreala on industrialrelate to propertymortgagenecessarily
law, in athe qualifieddescribed existing projectthe character by
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Such the.... ofRSA 162-A:8 approvalunder (supp) project,
aassure. . in our that. would opinion adequately guaranty

‘ -. . . theso bears and pubimmediately uponapproved directly
‘’welfare, incidental and tolie and is not subsidiarymerely

also,Seeto Opinionassistance rendered private industry.’” of
237,the H. 240.106 N.Justices,

That a under section 14-a is related to aguaranty (supp)
is shown the fact that 14-b whichsection“project,” by (supp)

andof the Governor Council forrequires anyapproval guaranty
or is entitled ofunder sections 14-a 14-aa “Approval Projects

“” includeThe word shall be deemed tofor Guaranty. project
easements, and franchises theretoall rights, relatingproperty,

or for its and shalland deemed convenientnecessary operation,
set forth inall means of theembrace accomplishing purposes

”1. 3­section S.2(­ ).
“ construction,the cost ofis defined to embraceCost projectof

lands, easements, and franchisesthe cost of all property, rights,
construction, theare for suchwhich deemed necessaryacquired,

interestandcost of all equipment, financing charges,machinery
construction, cost andto and of engineering legalprior during

costs,of andestimatessurveys,specifications,expense, plans,
theincident toother or determining feasibilityexpenses necessary

with such otheror of expensesany project togetherpracticability
au­hereinas or incident to thebe financingmay necessary

ofthe and theand the construction of placingthorized project
” 4­the same in operation. S.2(­ ).

is for the estab­the act “toThe declared of providepurpose
“de­. areas” suitable forand of . .lishment redevelopment

facilities.”recreationalof additional industryvelopment [and]
a­of or recre­It for the such industrydoes not operationprovide

autho­“cost whileThe definition of oftional facilities. project”
in fallsthe samethe of of operation”“placingrizing expense

recreationalthe subsidization of orof industryshort authorizing
of interestbe thatIt should noted however paymentfacilities.

“ ”construction.to andis authorized prior duringspecifically
ex­of “otheralso authorizes theThis section paymentA.2(4).

as be or theincident topenses hereinmay necessary financing
authorized and the construction of the and theproject placing

”of the same in We consider these wouldoperation. provisions
use theauthorize the of of the loan for the ofproceeds purpose

the State’s and also the debt servicepaying guaranty charge,
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31,on other notes of the to December 1968.mortgagor
isin the act there authorization toany expressNowhere

for the of ex-purpose operatingguarantee mortgages paying
and we think none can be inferred. It follows thereforepenses

a to thatthat is not authorized as theofguaranty part proceeds
that usedthe loan will be for the ofof proposed purpose pay-

andcurrent accounts and for the creationexpensesing operating
reserve.of an operating capital

It is our that the of a loanopinion un-proceeds guaranteed
der section 14-a can be used to off secured(supp) pay existing

unsecuredand loans. This is in the inimplied authority granted
14-asection to loans which willguarantee(supp) implement“ ”the declared of of areas.purpose redevelopment existing
theSince cost of studies and interest on thefeasibility pro-

loan andbefore the of construction areposed periodduring
”both included in the definition of “cost of thatproject, part

of the theloan of which are to bemortgage proceeds expended
thosefor bepurposes may guaranteed.

Therefore our answer to isspecific your questionseven-part
that so much loanof a the of which will be used forproceeds

3, 4,the 1,in 6 and the7 ofpurposes specified parts question
be to thatbut a loan themay guaranteed up ofpart pro-50%
of beceeds which will used for the inpurposes specified parts

2 and 5 not bemay guaranteed.

Griffith, not heard oralJ., askshaving to bearguments
excused from his views.expressing

Frank R. Kenison.
Laurence I. Duncan.

Lampron.Edward J.
A.William Grimes.

16,October 1968.

General,S.George and William FPappagianis, Attorney
Cann, General, answers;forDeputy Attorney negative

McLane, Carleton, Brown,&Greene and B.Graf, Jack
Middleton, for Mt. Attitash Lilt for affirmativeCorporation,
answers.
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APPENDIX

hasWhereas, Bank of Boston appliedNational Shawmutthe
a offor guaranteethe Industrial Authorityto Development 50%

Bart-of$650,000. Attitash liftMt. Corporationa loan of toof
a first realis to be securedlett, which loan byNew Hampshire,

andestate mortgage;
toWhereas, Industrial Development pursuantthe Authority,

­ -­ recommend toa voted toRSA 162-A:1­ 4­ unanimously( supp ),
of thethe in the nameand Council that GovernorGovernorthe

of suchofof New Hampshire paymentState guarantee 50%
General;of theto the Attorneyfirst approvalsubjectmortgage,

and
used to retireWhereas, will befrom such loanthe proceeds

loans, unsecured, termsecured and longbothcertain existing
term, to otherfrom Mt. Attitash liftshort Corporationand

$221,500;institutions, thein the amount ofbanking aggregate
un-accounts andof certain current operating expensespayment

$23,500; cost31, the ofDecember 1968 in the amount oftil
$350,000;and costs in the amount ofnew construction financing

LoanIndustrial Guaranty Chargethe Development Authority
certain oí Mt.$3,250; debt service on notesthe amount ofin

31, in the1968until DecemberAttitash Lift Corporation
$45,745.$6,955; and reserve ofof anamount capitaloperating

service; alland debtthe future of current accountsfor payment
Ain For Loandetailedas more particularly “Proposal Appli-

Consultants, Inc.,American Resort Julycation” byprepared
which is sub-1, a of1968 Revision 1968 copy(Second July, )

herewith; andmitted
Whereas, has heretofore ex-Attitash LiftMt. Corporation

on the$39,564. for studies and constructionfeasibilitypended
theand incur interest on loanwill expense proposedproject,

construction, iswhich included in thenone ofduring expenses
$650,000; andloan ofproposed

Whereas, advised Governor andthe General has theAttorney
that, his there is a whether theCouncil in questionopinion,

the of RSAand Council toGovernor pursuant provisionsmay,
the first to162-A:14-a guarantee proposed mortgage(supp)

arethe extent the used for certainthat proceeds purposes, par­
andticularly, capitalworking purpose»;

Whereas, referralthe General has recommended ofAttorney
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the of the Governor,of thequestion withauthority the advice
Council,and theconsent of to theguarantee firstproposed

-­A;RSAto 162­mortgage pursuant
Now, THEREFORE,IT IS
Resolved, the Governor and Executive Council that theby

Court, II,of the to Part Article 74Supreme pursuantJustices
Constitution,of the New render theirHampshire opinion upon

the law:ofquestionsfollowing important
Governor,the with andthe advice consent theMay of

Council, 162-A,to the RSAof apursuant authority guarantee
loan secured a first awhen of theby mortgage portion proceeds
will be used:

loans,1. For the of both secured and un-repayment existing
secured, term;andboth term shortlong

2. For the of current accounts and ex-payment operating
penses;

3. For the of the Industrialpayment Development Authority
Guaranty Charge;

31,4. For debt service to December 1968 on other notes of
the mortgagor;

5. reserve;For the creation of an operating capital
6. For the reimbursement of the formortgagor feasibility

studies and for the of construction work heretoforeexpense per-
formed the on the andby mortgagor project;

7. Interest on the loan theexpenses proposed during period
of construction?


