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Prunier for the defendantorally), Wesley Greeley.
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236

the trusteesuccessor under the will of Bouchard whoseMary
18,will dated 1935 was allowed. TheJanuary sub­duly parties

mitted an statement of facts.agreed The Court C.(Leahy, J.)
reserved and transferred without the of law re­questionsruling

to the trustee’s duties as theto of the trustlating funddisposition
son,under the will the Bouchard,for benefit of testatrix’s Leo E.

who is and has been since World War I a mentally incompetent
veteran.

The testatrix thebequeathed residue of her estate in trust for
her son “. . . hisfor andmaintenance whilesupport, education
the said Leo E. Bouchard is affairs,unable to his andmanage
when he is able to take care of his affairs then this isbequest

vest into him and in fee to him and his heirsabsolutely simple
forever; nevertheless that if the saidprovided Leo E. Bouchard

dieshould before the trust,termination of this without leaving
him,issue then thissurviving should to saidbequest go my

sister, Anna Cote nee to her and her heirsTremblay,Julie”forever.
The amount of the trust fund at the time the trusteesuccessor

was in $7,7001951 wasappointed and is nowapproximately
$20,000. this no have beenDuring period made topayments

Leo,the or his The amount thebeneficiary, ofguardian. guardi-
$60,000an’s fund is and the continues to receiveguardian

veteran’s benefits.monthly to the statement ofAccording agreed
facts this is but thismonthly payment $350 be increasedmay
under recent veterans Prior to the1966legislation. beneficiary,
Leo, was confined to a veterans and the ofhospital expenses
the have been minimal but now Leo hasguardian been placed
in a home at anprivate ofnursing average monthly expense
$700.

The statement of facts contains theagreed statement:following
as“Insofar distributions are made from the trust under the will
Bouchard,of the of theMary remaindermen of theexpectancy

trust estate is reduced. Insofar as distributions are made from
the funds under the control of the the ofguardian, expectancy
the heirs-at-law of Leo E. Bouchard is reduced. Since the re-
maindermen under the trust and the heirs-at-law the wardof are
not the same the trustee andpersons, the are in theguardian

of either theposition remaindermen or thefavoring heirs-at-law
the actions which take. Theby trustee is inthey doubt concerning

his duties under the trust instrument and for this reason has
instructions from the Court.”sought
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to receivewill continuehas andthat Leois certainWhile it
needs, heirshisas he probableand maintenancesuch support

the trustunderremaindermenand thehandthe onelaw onat
that the other fund should bearhand each claimon the other

If there is decisionof for it. squarelythe burden anypaying
2We start withit has eluded counsel and the court.in point

1020; a128.4, “It is questioned. s.Scott, Trusts 1967) p.(3d
is entitled to outwhether theof beneficiary supportinterpretation

thehe has resources. Wherethe trust fund even otherof though
himis to the or to fortrustee directed to beneficiary applypay
themuch as is for his maintenance orso necessary support,
hisis that the settlor intended that he should receiveinference

estate,the trust even he have otherfromsupport though might
While the will is silent on thisresources” (emphasis supplied).

cases, if of the settlor isin “all of these the intentionquestion,
theresort be had to all of circum­not mayclearly expressed,

Scott,in determine his intention.”stances order to supra, p.
estate, theThe size the trust the nature and extent of1024. of

resources, in life the and thethe condition of beneficiary,other
that arethe trust are some of the circumstancesofpurpose

in a decision. v. 103 N. H.Rogersimportant reaching Munsey,
Home,37, 42, 46;41; v. Laconia N. H.103Munsey Amoskeag

Wentworth, 346;Trust Co. v. 99 N. H. Indian Head BankNat'l
Theriault, ed.212; and Trustees97 N.H. Trustsv. Bogert, (2d

811,s. 207-212.1962) pp.
RestatementThe trust in this case is a trust for support.

Currier,Trusts, 154, b; Chase 63 N.H.s. comment v.(Second),
Rollins, 290,H. Trusts90; v. 87 N. 299-300.Brahmey Bogert,

the trustand Trustees ed. s. 229. The inference that1965)(2d
should be out for Leo of thefund paid irrespective larger guardi­

128,Trusts, s.fund comment e)anship (Restatement (Second),
in the of this case.does not command circumstancesacceptance

trust fund when it wasWe do not know the exact amount of the
was smallestablished in 1936 but it most likelyoriginally

$7,700 in 1951. The testatrixbecause it was only approximately
her son wasaware veterans benefits to whichwas ofprobably

the trustentitled and would assume thatand would be normally
and added for her son con­fund was a supplemental protection

and mental con­the fund and hisamount of agethesidering
Gillikin,31; Smith v.v. 133 Conn.dition. Bridgeport Reilly,

her will that whatit is clear fromVa. 149.201 Additionally
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was needed Leo termination of the trust was tonot for upon
heirs. Hencebecome the of her sister and herproperty although

Leo,the the trustee was to there wasofdutyprimary support
at aleast to consider the beneficiariessecondary duty residuary

37,v. H.the trust. 103 N. 41. InMunsey,of Rogers determining
maintenance,the of the to and therights beneficiary support

trustee Leo’s other Eaton v.consider resources.may properly
Eaton, 216, is to Leo andN. H. 218. The82 dutyguardian’s
he has theno for welfare of remainder interestsresponsibility

law,or heirs at haswhere Leo neither norparticularly spouse
462:4; 465:12, 14; Fratcher,children. RSA RSA andPowers

Duties Guardiansof of 45 Iowa L. Rev. 264Property, (1960).
The immediate of the trustee and as fiduci­problem guardian

is thearies to for and maintenance$700provide monthly support
of Leo. For that the use themaypurpose guardian properly
current from the Veterans Administrationmonthly pluspayment
the current and accrued interest the fund ofon guardianship
$60,000 and the trustee use the accrued and current incomemay

the trust. This meet the immediatefrom would toappear problem
at hand. If additional is it bemoney required may supplied by
the fund and if that becomes substantiallyguardianship depleted,
the trustee would have a make the differencefromtoduty up

Will, 122;the trust fund. See In re Tuthill's 247 Minn. Chase
Currier,v. 63 H. in theN. 90. This of the willconstruction light

of the existence the fund isof consistent with theguardianship
rule followed in which athis state constructionalgives preference
for the maximum of the testatrix’s invalidity plandispositive

Estate,the of all the Incircumstances. re N.light 100 H.Lathrop
393, 395.

Remanded.

All concurred.


