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Belknap,
5729.No.

Paul R. McGrath & a.

v.

Francis McGrath and Doris M. McGrath.Joseph

5,September 1968.Argued

20,MarchDecided 1969.

the& S. Hollman forPorter Hollman orally),Philip{Mr.
plaintiffs.

Hall & Walker W. Walker forGeorge orally),Cooper, {Mr.
the defendants.

McGrath,Paul R.Per curiam. Bill in equity brought by
the estate of Anna G. Mc-and as administrator ofindividually

Grath, andand children of Francis McGrathfour other James
heirs Anna G. FrancisAnna G. McGrath and of McGrath against

Mc-the and Doris M.McGrath of(brother plaintiffs)Joseph
Grath, in that onhis wife. The Septemberalleges partpetition
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Anna, owned a6, the Francis and1955 parents, general'James
entered with theAlton and that into an agreementstore in they

wasTheto sell them the store. pricedefendants agreed purchase
$15,000 raised a first$52,000 which was in cashof paid by

title andthe of the balancecoincidental with passagemortgage
week with the usual allocationat the rate of $45be perto paid

further thatand Theinterest agreement providedto principal.
abe secureddue wouldthe balance on the price bypurchase

balanceand that theto the remainingsecond parentsmortgage
as in fullwould be considered paidthe seconddue on mortgage

the sellers.death of survivor ofthe the parentupon
Paul McGrathThe that the requestedplaintiffpetition alleges

that the wereto enter into this parentsthe defendants agreement,
the was in-and that clausenot competent, survivorshiplegally

the who assured Paul thatat the insistence of defendantsserted
the clause all the brothers and sistersof survivorshipregardless

Nelson,their and in Patricia one ofshare additionwould get
would receivechildrenthe old),(then eighteen yearsplaintiff

education.her college
the forThe that second providedpetition alleges mortgage

all inexecuted but thatwas neverin the paymentsagreement
lifetimewith were made thethe duringaccordance agreement

until the death of Anna G. McGrath survivingthe (theof parents
the15, that1962. The allegeson November petitionparent)

due onthe the balancehave refused todefendants pay plaintiffs
that a result of the fraud andsale and as misrepresentationthe

have beenthe defendantsthe unjustlyupon parentspracticed
the either declaredThe that heenriched. petition prays agreement

clause andor reformed out the survivorshipvoid strikingby
to balance thethat the defendants be the due onrequired pay

sixto be divided the children. Theequallyagreement among
that the be tofurther defendants torequired paypetition prays

inPatricia Nelson the reasonable cost of a educationcollege
heraddition to share.

1,a in bar March 1966The defendants filed onplea reciting
in the Court an action atthere was thenthat pending Supreme

McGrath, of estatePaul R. administrator thelaw bybrought
McGrath, the theG. defendants out ofof Anna arisingagainst

and the same cause of action.same facts They prayedinvolving
abe answer the bill innot to equitythat required pendingthey

and,at law in the event theof the action Supremedetermination
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defendants,the thatfound in favor of the bill beCourt dismissed.
thethen in Court had beenThe action Supremepending

Iton an statement of facts. set forth thetransferred agreed pur­
chase the the andof store defendants the withby agreement

the The reserved as inreference to case Mc­payment. quoted
McGrath, 242,Grath v. 107 N. H. 243 contains the following

“The is the administrator of the estate ofplaintifflanguage:
McGrath,Anna G. and that the in theclaims provision agree­

ment above that the death the survivorofquoted reciting upon
the sellers that theof two would be considered asmortgage paid

in full is invalid and of no effect because it aconstitutes testa­
aof of the estate Anna G.of Mc-­mentary disposition portion

Grath, and that while he does not the thecontest ofvalidity
matter,execution of the in this he thatasserts thisagreement

not be construed as eitheragreement may properly transferring,
inter vivos or in asof death or a dis­expectation testamentary

interest in the of Anna G. McGrath.position any property
“The Court transfers this without If thequestion ruling.

Court decides the thisSupreme question,against plaintiff upon
there will be for the defendant.”judgment

McGrath,McGrath v. H. 242 was107 N.supra, Mayargued
3, 30,1966 and was rendered thefor defendantsjudgment June

3,1966. On October 1967 the Trial Court sustained(Griffith, J.)
Keller,defendant’sthe in bar and reserved and trans­plea J.,

ferred the plaintiffs’ exception.
The case was the theadministrator of estate.prior brought by

The one is the administrator both in hispresent bybrought
as and withadministrator fourcapacity individually, together

children the defendants. In both cases theother opposing plain-
the actualseek to recover owed to the estate.tiffs Althoughmoney

was executed in this case the transaction constitutednotmortgage
the See 59 C. S.an as betweenequitable parties.mortgage J.

s. Either as the estate as a14. owed to ormoneyMortgages,
was entitled an actiondebt the administrator to bringmortgage

231,556:15;its RSA Pierce v. 48 N. H.for Jaquith,recovery.
in an is sole trustee for234. The administrator actionbringing

all the beneficiaries the estate and his actions bind them.of
Railroad, 192, therefore,v. 68 H. 195. It followsN.Cogswell

inthat for the of this case the are the samepartiespurposes
s.actions. 50 C. S. 814 bboth (2).Judgments,J.

is whether the nowThe issuequestionremaining presented
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Mc­in McGrath v.the case was ofraised in disposedpresent
Grath, bars theH. 242. Collateral107 N. estoppel plain­supra,

issues which he lost in the action.previoustiff from relitigating
as to theRestatement, s. 68. Res appliedJudgments, judicata

same bars thebetween the plain­same action parties absolutely
in the first action.as all issues that have been raisedtiff to might

Gilmore, 174, 189; Sibson v. Robert'sv. 63 N. H.Metcalf
different,areWhere as here the actions104 N. H. 192.Express,

in detail to the actionmust be directed more priorthe inquiry
in the billin fact the issues raiseddetermine whether presentto

in theto thewere determined priorin adversely plaintiffsequity
Claremont, 55;N. H.v. 108action. Ainsworthassumpsit

Lavallee, 353; v. Ash­N. H.Bank v. 96 LovejoyLaconia Nat.
worth, N. H. 8.94

18,in onwas Aprilaction brought assumpsitThe original
furthera motion for specificationsdefendants filedThe1963.

wasmotion held13, a on the1964 hearingand on October
Trial and defenseGrant, both the CourtAt this hearingbefore J.

thewas to be a claim thatwhether there agree-counsel inquired
ofof infirmities or lack legal capacitywas invalid becausement

the whileCounsel for express-it the plaintiffto by parties.sign
he had takenof the case becauselack ofsomeing knowledge

claimsmember of the firm waivedthe file from another anyover
the issueclaim was limited to onenature and stated theirof this

the statute of wills. On thethe violatedof whether agreement
trial, 11, 1965, filed a motionset fordate February plaintiff

“dis-a defendantsamend count unjustlyto allegingby adding
Thisand for a writ ofseized” possession.parents praying

that thea continuance on themotion also requested ground
then available was Thisof a not required.physiciantestimony

amendment andwas denied both as to themotion proposed
was The statementand no transferred.continuance exception

in transfer to this courtfacts to counsel theof prioragreed by
“not contest thestates that doesas quoted plaintiffpreviously

in this matter . . . .”execution of theof the agreementvalidity
inin the main fraud theThe bill in equity allegespresent

the wereof the and thatexecution parents incompetentagreement
It that thetime of its execution them.at the alleges plaintiffby

entire trans-was and in theadministrator present participated
that his at the timeIt cannot now beaction. argued knowledge
was the of histhe bill in notof the of equity knowledgefiling
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counsel in the that thepre-trial state-hearings preceded agreed
ment of facts in the action. The looseness of ourprior very

liberalrequires and defendantspleadings werediscovery practice
entitled under them to as to the that theinquire claimpossibility
now made was to be made in thebeing suit. didoriginal They
so and were informedinquire both in the on the motionhearing
for and in the statementdiscovery of facts thatagreed no claim
was made that the execution of the was invalid oragreement
the were to enterparents into it. This wasincompetent within
the of counsel andauthority defendants were entitled to assume
that the issue was Co.,of. Leonard v. Aranosian Oildisposed

107; Butman,103 N. H. Burtman 412;v. 94 N. H. Couillard
O’Connor,v. 97 H.N. 89. As to all issues to the va-relating

of the execution of thelidity are nowagreement plaintiffs
the The arecollaterally estopped by prior judgment. plaintiffs

not entitled to the relief for.prayed

overruled-,Exception judgment for defendants.

Griffith,Grimes and sit;did thenot othersJJ., concurred.


