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Plant,Faulkner,Davis and Hanna &S. ZimmermanJames
D.and Stillman and Mr. N. MichaelRogers (Mr. Rogers

Plant for theorally), plaintiff.

General and Robert W.S.George AttorneyPappagianis,
Ritchie, General Ritchie for theAssistant Attorney (Mr. orally),
State of New Hampshire.

Griffith, is aThis an for determinationaction by juryJ.
from eminentto the anof the resultingdamages plaintiff

RSAState underland the of New Hampshiredomain taking by
inresulted a theTrial in verdict for plaintiff233:17. by jury

$1,200.the amount of
set otheraside the verdictPlaintiff moved to urging among

of theevidence was admitted over thethat objectiongrounds
of the order. Plaintiff furtherin violation pre-trialplaintiff

as the witnessthat he be allowed taxable costs expertmoved
thefees incurred in trial theby plaintiff.

aside the andthe to set verdictThe Court motiongranted
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denied the fees of andexpert requested. Exceptions plaintiff
defendant were reserved and transferred the Trial Courtby
(Loughlin, J.).

The order in casethe contained thepre-trial following agree-
“12. It is ifment: that either Statethe or theagreed petitioner

intend to introduce will submit them to eachcomparables they
12,on orother before The did1968.” defendant notFebruary

thefurnish with list of sales eitherplaintiff any comparable
thebefore date named or at the trial.

The defendant’s testified hethat used the marketexpert
in at his theofapproach arriving opinion damage resulting

thefrom land He testified that he considered salestaking. forty
and relied three as in at hisupon comparables arriving

Plaintiff to the that the hadopinion. objected testimony expert
relied aas violation of theupon comparables pre-trial agree-

wasment. Plaintiff’s saved to the Trial Court’sexception
the of the State’s stand.toallowing opinion expert

In the setmotion aside verdictto the the Trial Courtgranting
did so with the “Motion to set aside verdictfollowing language:

1c.,on set inforth ingranted grounds paragraph specifically,
that it theviolated in the andorder theagreement pre-trial
Court finds inthat manifest to the the verdictjustice petitioner
should be set aside.”

the between andcounsel the CourtcolloquyDuring following
the initial of the State’s there wastestimony substantialexpert

between forcounsel the State anddisagreement the plaintiff’s
counsel as whatto was meant the pre-trialby agreement.
Plaintiff’s counsel indicated that for an to that heexpert testify
used in at his constituted intro-comparables arriving opinion
duction of sales into evidence.comparable State’s counsel

that had not introduced and didargued intendthey not to
introduce evidence of actual sales and that theircomparable

was innot of theexpert’s violation order.testimony pre-trial
The Court theas basis of thatrecognized plaintiff’s objection

lack of advanced of the reliedknowledge comparables upon by
the increased the of Incross-examination. viewexpert difficulty
of this the firstCourt offered to take a recess to permit prepara-
tion and offered counsel a continuance. Bothfinally plaintiff’s

were the counsel reliedsuggestions rejected by whoplaintiff’s
his to the theupon ofexception testimony expert.

The Trial Court was faced with the dilemma theof permitting
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theto the or excludingat risk of plaintiffthe injusticetestimony
would haveThe latterState’s courseof the expert.testimony

in the case andthe issueState evidence on onlyleft the with no
That the Trialthe evidence.admittedthe Courtso reluctantly

the plain-time that itsfelt at that ruling might prejudiceCourt
State’sits of the position:is characterizationtiff indicated by

fair, the record too.”and that’s on“I don’t think it’s very
werethe State that notis of aid to counsel for theyIt no

to an for of comparableenter intorequired agreement exchange
arein did between counselsales if fact so. Agreementsthey

arein this state and of “inestimable valuescrupulously kept
administrationthe of v. 96in justice.” Company,Johnson

44, Butman, N. 412. In this case49;H. Burtman v. 94 H.N.
think need not have been thewe the givenagreementpre-trial

isaccorded it the Trial Court. Therebroad interpretation by
for the “introduce” asword contemplatingsupport construing

into evidence of sale ofactual introduction prices comparable
sales.and the rebanee an on such Statessales not by expert

have the rulewhich followed so-called minority excluding
sales anevidence of have opinioncomparable permitted expert’s

based 1 onto be of other sales. Valua-knowledge Orgelupon
582;under 1tion Eminent Domain Evidenceed.) p. Jones,(2d

s. 197.(5th ed.)
The issue thethe order aside verdictbypresented setting

involves more than the of the agreement.interpretation pre-trial
isThe of the not without andagreement ambiguitylanguage

we itcannot that reasonable men not undermight interpretsay
Thethe conditions this case as did the Trial Trialof Court.

Court was to the had madecalled order itupon apply pre-trial
trial.to circumstances which arose at the The ruling admitting

that counsel forevidence was a thefindingthe accompanied by
Thethe evidence. rulingwas unfairly surprised byplaintiff

an that admis-verdict carries implicit findingaside thesetting
of the in Thesesion resulted manifest aretestimony injustice.

of wefact which notfindings relying solelyignore bymay
of the in ofupon interpretation agreementpre-trial disregard

the circumstances under which it was invoked.
“It is a afeature of trial for the trial not tojury onlyjudge

see that isthe trial conducted but also correctto orfairly
vacate what turns out to an unfair Wisutskiebe result.” v.
Malouin, 242,88 N. H. 245. If the Trial to setJudge’s duty
aside where heverdicts finds the result was is to beunjust
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his mustdiscretion be broad. Nuancesmeaningful contributing
areto the result not in the record or in thealways apparent

The order aside the verdict in this case andfindings. setting
a new trial was within the discretion of the Trialordering

194, 196;Court. Eichel v. 107 N. H. Wisutskie v.Payeur,
Malouin, SeePerreault v. 99 N. H. 169.Lyons,supra.

The to the denial of his motion that he beplaintiff excepted
awarded as taxable costs the witness fees of the twoexpert

who were called the The motion was deniedexperts by plaintiff.
as a matter law onof the sole basis that costs cannotstatutory

consent,be recovered the State without its oragainst express
implied.

Since the arise aon retrial of this wequestion case domay
not treat the as moot. Both that thequestion parties agree

not recover costs from the State unlessplaintiff may the statute
Hills,directs. D'Amours v. 96 N. H. 498.specifically

RSA 233:17 authorizes the court to award costs theagainst
State in this action. areCosts not defined in this butchapter
are described in detail in RSA ch. 525. RSA 525:14-a (supp)
was enacted in 1967 and recoverable incosts civilexpanded
cases costs for fees on and order ofincluding expert motion
the court.

The costs allowable under RSA are233:17 defined RSAby
ch. 525. It that thefollows amendments of RSA ch. 525 opera-
ted to the costs allowable the State under RSAenlarge against
233:17 so to include witness fees “on motion and orderexpert
of the court.” RSA 525:14-a (supp).

State’s overruled. Plaintiff’s sustained.exception exception

Remanded.

All concurred.


