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HowardB. briefLane and for theorally),(by plaintiff.

Olson, & theMcMahon for defendants Fontaine andReynolds
intervenor,trustee in filed no brief.Reynolds, bankruptcy

Bell,&Bell Ernest L. III for theKennedy orally),{Mr.
defendant insurance companies.

Grimes, is aThis in to certain firereformpetition equityJ.
insurance so that the would named asbepolicies plaintiff
a instead Trialof The Court“payee” mortgagee. (Dunfey, J.)
decreed and transferred defendants’reformation exceptions.

25, 1964, theOn stock in trade andsoldMay Bergeron
$45,000fixtures of his business Fontaine andto forclothing

a note for that amount at the rate a weektook of $200payable
interest at on thewith balance. He leased thatalsounpaid6%

the inof which the store was located to Fontainepart building
$100.for a rental of The evidence would a find-weekly support
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was betweentook itpossession,Fontainewhile agreedthating
a thetowould have repossessthem that rightBergeron

wasand that nodefault mortgagein of paymentmerchandise
athe existence ofit was felt that mortgageexecuted because

Theto Fontaine in business.as a doinghandicapmight operate
anwas to maintain equitablethatTrial Court found plaintiff

$5,000adid takeuntil the note was Bergeroninterest paid.
ofas for parton Fontaine’s homesecond securitymortgage

is not$45,000 of the transactionbut thisthe partobligation,
in thisinvolved proceeding.

lessee woulda that thewritten lease containedThe provision
in amount notthe an“merchandise in store insuredthekeep

saidthe lessor andthe the lessee owes policyless than balance
as his interestthe lessor may appear.”shall be made topayable

conferredand FontainePursuant to this provision, plaintiff
for VermontMr. an insurancewith a agentMedvidofsky,

Co., the inrelative to a on stockMutual Fire Insurance policy
the wasThe Trial Court that Medvidofskytrade. found agent

theand that the wantedsale was told parties plaintifftold of the
the Hethe the total amount ofnamed in to obligation.policies

held a on the merchandisewas told thatnot plaintiff mortgage
that ahe but assumed there wasnor did inquire, mortgage.

Mutualsome of the with Vermontwrote coverageMedvidofsky
the with the other defendantbut balance companiesplaced

other agents.through
the was named as insured and theIn all Fontainepolicies,

under thename not as but so-calledpayee,plaintiff’s appears,
In of the he was described asclause. some policiesmortgage

were sent to deliveredThe Fontaine whopoliciesmortgagee.
who not read them other than tothem did satisfyto plaintiff
name was on them. All of the werehimself that his policies

the fire one which was written anotherrenewed before except by
insurer.

note, de-before the wasAfter execution of the but property
22, 1965, Fontaine incorporatedfire on Decemberstroyed by

in to theand transferred title the merchandisethe business
thewithoutcorporation plaintiff’s knowledge.

and lease before the fire hadAll due the noteonpayments
as had all theFontaine or thebeen by corporation,paid

on the insurance policies.premiums
intended toTrial Court that FontaineThe found clearly
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secure the as“insurance so to full for theprovide coverage
indebtedness evidenced the note for the benefit of theby plaintiff,
without reservation” and that butMedvidofsky innocently by
mistake undertook into name theplaintiff’sput “Mortgage
Clause.” He also found that and Fontaineplaintiff justifiably

on the “defendantrelied tocompanies’ provideagent” coverage
with theiraccordance These arein agreement. findings supported

the evidence.by
fire, theAfter the and Fontaine filed incorporation bankrupt-

and the trustee in for thebankruptcy intervenedcy, corporation
thesein proceedings.

beIt cannot thatbut theseriously questioned newly-formed
of,the merchandise fulltook with andcorporation knowledge

to, merchandise,all which inhad theplaintiffrightssubject
were unaffected the transfer of title to thewhich by legal

corporation.
We hold that both andFontaine the had an insurableplaintiff

atinterest in the merchandise the thetime of fire. It is basic law
a hasthat an insurable even heinterest hasperson nothough

title, or to willhe derivepossession, right possession, provided
benefit from its continued existence will sufferor loss itsby

Co.,Clark 353;destruction. v. Insurance N. Daeris87 H. Co.
Co.,Firev. Ins. 105 N. H. 117. See Am.29 Jur.,Hartford

Insurance, s. 438. Fontaine as the in thestockholdermajor
this Israel,met test. Travelers v.corporation Co.Indemnity

354 F. 2d 488 Cir. American Co. v.(2d So.1965); Indemnity
Tenn. 44 Insurance,195 513. SeeMissionary College, C.J.S.,

Practice,4s. 182 n. Insurance Law90. and s. 2145.Appleman,
First,Plaintiff also met the test on at least two asgrounds.

Fontaine,him and hebetween had a to- the stockright repossess
tradein in the event of default. The fact that RSAunder ch.

382-A or otherwise he had no interest which would besecurity
valid creditors or fidebona notagainst attaching purchasers

of the does not in affecthaving knowledge agreement any way
his as Fontaine. The of these becameright against rights parties

loss, Co.,atfixed the time of the v. Travelers Ins.Lampesis
323, 326,N. at101 H. and that time there were no creditors

attachments on the The fact thathaving property. plaintiff’s
interest was to defeated does not him fromsubject being prevent

an insurable interst.having
oneas who had furnished the stock in tradeSecondly, relying
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thefor his plaintiffthe business payment,the success ofupon
Hecker v. Commercialin thean insurable interest property.had

Insurance12; AutomobileBank, Francois v.35 N.D.State
Insurance, Hes. 185.See 44Pa.349 360. C.J.S.,Company,

lossand sufferexistence toto its continuedfromstood gain
its destruction.from

an interesthad insurableand Fontaine eachSince plaintiff
must paydefendant insurance companiesthein the property,

thatother, It was notthe or both. necessaryloss to one orthe
in theeach be shown policy.extent the interest of onethe of

ofCo., TheN. H. 242.v. Insurance 92 appearanceHoyt
that it wasthe indicationname on cleargivespolicyplaintiff’s
was to behis theinterest of inintended that some property

inthe clausehis name ininsured. appears mortgageAlthough
his in theof interestthere is noall the descriptionpolicies,

Mutual Thethe RocklandVermont Mutual or policies.original
All thethe “Firstthree carried description Mortgagee.”other

thehim asdescribed “First exceptrenewal policies Mortgagee”
his Sinceno of interest.Hartford which contains description

all anddid on the thename appear policies, plaintiffplaintiff’s
in “the distinctions insuranceFontaine not versed nice ofbeing

assume that interest waslaw” could plaintiff’sreasonably
Insurancewith their v.covered in accordance Hoytagreement.

Co., the244. It make material difference toshould nosupra,
andefendant whether had actual mortgageplaintiffcompanies
The theas had an insurable interest. that de-so he factlong

described his interest mistake shouldfendants byerroneously
the hisaffect to recover on basis of actual interest.not his right

the TrialThe defendant insurance contend thatcompanies
because was noerred in reformation thereCourt decreeing

However,bewhich mutual mistake found.evidence from could
the thatthe evidencewe hold that amply bysupports finding

and Fontaine intended totheir agreement Bergeron “clearly
indebted-as full for thesecure insurance so to coverageprovide

and. . . the benefit the without reservation”ness for of plaintiff,
and that he mis-this was made known tothat Medvidofsky by

Whilename in the clause.”take inserted “mortgageplaintiff’s
Mutual, he actedwas for the VermontMedvidofsky agent only

the insurance. His at the timeas broker for other knowledge
issued whichwere is to the forcompaniesthe chargedpolicies

See Lumbermens v. Stamellacted. RSA 405:43. Co.Casualtyhe
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Co., 28,Constr. 105 N. H. 33. since theMoreover defendant
insurance are to eitherrequired orcompanies pay plaintiff
Fontaine, both,or have no interest whichreally would bethey
affected the reformation The inby real interestsought. parties
as to are andreformation Fontaine. The interest of theplaintiff
trustee in is such asnot to reformation. Nobankruptcy prevent

trustee,issues the relative of the therightsconcerning plaintiff,
and in thethe defendant Fontaine insurance have beenproceeds

us,in thedetermined Trial orCourt before and we ex-argued
no with thereto.press opinion respect

That of the Trial Court’s decree to “loss onpart referring
was initems” error and decreethe should beevidentlybuilding

reflectmodified to the contained lease.in theagreement

overruled; remanded.Exceptions

All concurred.
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