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athe beyondwarrant findingtoevidencewasthereSince
theinwas unlawfullythe defendantthatdoubtreasonable
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Bums, & and Paul R. CoxNadeauHincheyBryant, {Mr.
for theCox plaintiff.orally),

Sundeen,Nourie, & and S.DorlNassikas PingreeWiggin,
defendant.for theorally),Bigg Bigg{Mr.

is with inPer curiam. This an action counts negligence,
deceit,and to recover forbreach of injurieswarranty, personal

7, 1964, anas a result a fall whilesustained on ofJuly using
Athe defendant.ladder fromaluminum extension purchased

resulted in a verdict for the in the amounttrial plaintiffby jury
$30,000. were transferredThe of the defendantof exceptions
Morris,by J.

6, 1964, whenThe ladder in was onquestion purchased June
wassale as a loss leader for There some$5.77.it was on

asas was the but the case comesto whoquestion purchaser,
is raised. Plaintiff wasus no of usingto question privity being

7, 1964, a leakladder first time tothe for the on July repair
his house andin the roof of the breezeway connecting garage.
the usual manner forThe ladder is constructed ingenerally

is, a base ladder andladders. That it is in twoextension parts:
and inside the base.extension which runs downa or upfly part

the of thewhich are attached to the hook overHooks fly rungs
it extended.the from back down when isbase to hold slidingfly

If, are secured over the the is raisedafter the hooks flyrung,
closethat the hooks becomeso disengaged, hinged flippers

catch-that the be lowered withoutthe hooks so fly mayagainst
in the hooks.the rungsing

feet when in a closedin isThe ladder question eight long
feet,is inchestheThe roof of breezeway eight eightposition.
he extended thetestified thatThethe plaintifffrom ground.

withthe breezewayit inladder and againstpositionplaced
that heHe testifiedthe line.above roofone rungprobably

androof, made theladder, the repairoff ontotheascended got
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hisHe said that when heto descend the ladder. putproceeded
toHe said it seemedladder it “started toon the go.”weight

fell to the and receivedthe Hebe toward groundright.moving
fromThere was evidencewhich hethe of complains.injuries

the thebe that the course of accidentit found inwhich could
the roofmark the face-board belowa onladder made scrape

a It fromand went screen.the appearsof breezeway through
isthat mark on the face-boardin evidence thephotographs

a verticaland in screen is onthe tear the nearlyverticalnearly
There was testimonythe on the face-board.line below scrape

withthe the were consistentmarks on ofthat certain top fly
the mark on the face-board.caused scrapehaving

a on thearrivedaccident wasWhile the happening, neighbor
the wasfrom that ladderIt be hisscene. could found testimony

accident,Also, afterthe thea after accident.in closed position
ofthat the side railfoot below thepart right first(i.e.,the right

inward,were and fromthe and the bentof both base flyrung)
with laddertheafter the accidenttaken shortlyphotographs

it that theyand the appearsextended placed against breezeway,
insame difference anglebent at about the Anyare angle. slight
afterin the of the ladder thehave occurredcould handling

fractured at the bendof the base wasas the bentaccident part
thetrial. An calledin fact fell off before the expert byand

of athe occurred becausetestified that fracture bendingplaintiff
ladder,the at where its introduceda designand of pointtwisting

weakness.an unnecessary
defendant, of thethe an manufacturerAn for employeeexpert

scratches,marks, and inladder, thetestified that gougestheof
theon the bent of fly,the base werebent of legleg duplicated

whenthe the bends occurred thethatand opinionexpressed
cross-examination,a On heinwas closed position.ladder

whenoccurred thein his the bends plaintifftestified that opinion
locked,not andwhich was extended but rodetheon fly,stepped

the into the thethat the of foot ofwedgedit down so leg fly leg
a two or three feetHe said that fall of would causethe base.of

about twice theto which wasplaintiff’san impact equal weight
about 169 pounds.

The Trail to on motion theJudge, ofsubject exception, plain-
withdrew the issue of thetiff plaintiff’s contributory negligence

the and instructedfrom the as follows: “There is nojury jury
of is,issue in this case. That the issuecontributory negligence

of is We withtaken fromcontributory negligence agreeyou.”
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the issue thusthe defendant that this was error. In onpassing
beraised the and all reasonable inferences must con­evidence
Chase,defendant. See v.sidered most to thefavorably Zellers

N. It was findable that the failure of the of105 H. 266. legs
abase and while the ladder was in closedthe occurredfly

it be inferred that the ran downFrom this can flyposition.
Sincethe the when he on it.under of plaintiff steppedweight

a itladder reach the roof in closed mustthe would not position,
ascended and when he startedhave been extended when plaintiff

It wasdescend. This accords with alsoto plaintiff’s testimony.
findable that the not close with onwould plaintiff’sfly weight
it if it was hooked even if the base had wayproperly leg given

this,the ladder fall to the It is inferrable fromtocausing right.
therefore, that the were not secured over thehooks properly

of the base when the started to descend. Sinceplaintiffrungs
there was that the would not hold more than 25testimony fly

hooked, be that wereif it could found the hooksnotpounds
after ascent.disengaged plaintiff’s

entitled find thatThe were to fromjury plaintiff’s testimony
was the above the roof when he wentthere one of flyonly rung

that, aIt was findable while this would topermit personup.
ease,ladder the with it wouldfrom the to roofget comparative

be difficult to the ladder to descend. From all theontoget
find, denial,evidence, his that thethe could plaintiffdespitejury

the in order to moreon beforeup fly descending getpulled
set theladder above the roof and failed to hooksproperly

on thebefore fly.stepping
the and theThe fact that the marks the face-board of roofon

a line wouldwere on vertical per-to the screen nearlydamage
at thethat the wasbut not the inference fly closingmit require

and screen occurred.this to the face-boardtime damage
the unhooked downwhether the rode flyThe question plaintiff

fault,the issue of the butnot on plaintiff’swas onlyimportant,
inthe defendant’s violation of bothon the issue of dutyalso

the occurred as aIf the ofand tort. resultlegscontract bending
down,the this would bethe not theof riding flyplaintiff’s

that the ladder wouldstrain beornormal expectable guaranteed
Also, the fact that the ladder bent orwithstand. broke underto

not show fault on thecircumstances of thesuch might part
was fromThere evidence which the finddefendant. couldjury

a wasthe alsonegligent although contrary findingplaintiff
warranted.
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that certain oftestimony plaintiff’s expertDefendant urges
inthat notchesHe testified certainbeen stricken.haveshould

rails, made thewhich were to rungsin the side preventthe holes
the notchand sincethe railsweakened particularlyfrom turning,

He saidof the rail.was close to thethe hole edgecame where
is where the bendthe rail and thatweakest inwas thethis point

that an I-beam constructionHe also saidoccurred.and break
wordHe used thehave beenrails would stronger.the sidefor

the ladder asreferred to havingand“failure” repeatedly
however, havethat it would notnotHe could say,“failed.”

had met hisits constructionifunder the circumstancesfailed
the circum-he did not knowThis was becauserequirements.

therefore,not,Hebroke. couldthe ladderunder whichstances
“failure”the “failure” or thecausedthe accidentwhethersay

caused the accident.
have been“failure” tothe word appearsWhile his use of

in itself faultsense rather thanscientific denotingused in the
defendant, have beenand could confusingtheon the ofpart

matter was not clarifiedthat the bywe cannotthe sayto jury,
-examination.cross

in theCourt erred not testimonyWe think the strikingdo not
how the accidentthe to decideIt was forof this juryexpert.

“failed” normalthe ladderIf found that duringoccurred. they
and his theon it not fromhis ridinguse as weightplaintiff put

that the “failure” was due todown, it be foundthen couldfly
construction.improper

that the Trial Court erred in notalso contendsDefendant
his matters.its to on certaingive opinionexpertpermitting

with thehave wide discretion to admissionTrial respectJudges
evidence. Gauthier v. 107exclusion of Bergeron,and opinion

153; 109 N. H. 19. Since there isCormier v.N. H. Conduff,
trial, would be served review-a new no usefulto be purpose by

trial.of the Trial at the firstthe actiondiscretionarying Justice
that certain Veteran’s records ofDefendant contends Hospital

doctors, toof alland certain relatingthe reportsplaintiff
7, 1964, wereto the accident ofcondition Julypriorplaintiff’s

of theIt to us that thoseexcluded. partsappearserroneously
thewhich containedthe custodianrecords offered through

him ofconditionof given by (somephysicalhistory plaintiff’s
and of the doctorsthe observationswhich were by him)signed

him.admissibleand were againstas to his clearlyposture gait
Railroad,Williams, 430; St. v. 8387 N. H. LouisWilliams v.
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however, that those538; It does notRSA 521:2. appear,N. H.
were ever offeredwere excluded sepa­whichadmissible parts

certainrecord which contained expertrest thefrom the ofrately
theexcluded in Court’swereSuch properlyopinions. opinions

excludedwere alsoRSA 521:2. properlydiscretion under They
Breton, andHairev. N. H. 448O'­ 102under ofthe principles

Railroad, N. H. 293.LeBrun 83v.
Adminis-witness one the Veteran’sas a ofcalledDefendant

and the introductiondoctors, hisand testimonytration through
to theof conditionevidence plaintiff’s priorof his report,
whole,the as arecordintroduced. Consideringaccident was

andto these recordserrorwe find no relatingprejudicial
reports.

trial.New
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