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abuse discretion in the orderWe find no of staying deposi-
a determinationthe statusIt quo pendingtions. only preserved

Court,v.issues here.of the Hillsborough Superiorpresented
109 H. 333.N.

overruled.Exceptions

Lampron Griffith, sit;not the others concurred.and didJJ.,
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C.Amedeebrief and forWilliam D. Tribble orally),(by
Deschenes.

Trialdecree of theGriffith, are from theThese appealsJ.
court ona decree of the probateCourt affirming(Loughlin, J.)

Deschenes, theadministratrix ofEva C.the final account of
Deschenes, the admin-Eva C.M. Deschenes.estate of Amedee

her withistratrix, the decree thatcontests that of chargesportion
fromshares the heirs-at-lawthe distributive ofinterest on6%

the13, Deschenes contests allowance1961. Amedee C.October
Deschenes, week foradministratrix, Eva C. of per$100to the

the decedent’s business follow-weeks that shethe 308 operated
his death.ing

4, He1960.died intestate on OctoberAmedee M. Deschenes
Deschenes,widow, Eva and threehis C.was survived by

Deschenes, andchildren, Eunice SchmaltzAmedee C. Phyllis
withis aAmedee C. Deschenes presently livingHoude. paralytic

deathhas deceased since thein Arizona. Houdehis wife Phyllis
is ofsurvived a whoher father and is age.of by daughter

Schmaltz and the estateEuniceCounsel representingappeared
in theand in the SuperiorHoude hearingof participatedPhyllis

thecourt. Inin the to thisbut have notCourt joined appeal
intereststheof counselCourt the representingpositionSuperior

inHoude wasestate ofand the Phyllisof Eunice Schmaltz
Deschenes, administratrix.widow andEva C.with that ofaccord

Courtat thewas the sole witness SuperiorC. DeschenesEva
estateof theadministratrixhad beenShe appointedhearing.

13, thatand testified1960all on Octoberof partieson petition
Deschenes, thatchildren, C.Amedee agreedthe includingall of

business ownedthe fuel oil bytocontinue operateshe should
his death.to Noshe had for some prioras yearsdecedentthe

court for tomade to the authoritywas probateapplication
RSAunder 553:30.businesstheoperate
administration were filed Evaher C.of bySix accounts

and 1967. Each of them included a1962betweenDeschenes
the business and each themof of showedtheon operationreport

of the third account filedafter expenses excepta paymentprofit
$1,857.57.awhich showed loss of The18, 1964 expensesMay

do not includeaccounts the week$100in these allowedlisted per
decreein the affirmed the Trial Court.probateretroactively by

this would someexpenseof result in a loss ofaddition totalThe
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$13,948.78 shown in the$16,000 as totalto profitopposed
as It that certain items offiled. depreciationaccounts appears

loss andcourt decrease thethe woulddisallowed probateby
asthe filed.the indicated accountsincrease byprofits

heirs ever been made theto the has byNo distribution
Deschenes theIn 1965 Amedee C. petitionedadministratrix.
his share. toSubsequentcourt to obtain distribution ofprobate

distribution thethe for courtthe of petition probatefiling
It was foran the business.ordered of appraisedappraisal

at auction in$11,343.37 1966 and soldin of publicAugust
$1,500 in a thatfor transactionthe sameof yearSeptember

administratrix in herin its theresulted being acquired by
this alsoThe administratrix during periodindividual capacity.

havean to herself appointedmade abortive guardianattempt
and in her sixth account theAmedee C. Deschenes includedof

inThe the sixth accountof this balanceundertaking.expenses
$47,489.99.administratrix was the amount ofas filed the inby

inamended this in items theacquiescedThe court byprobate
$70,259.94show a balance of but reduced thisadministratrix to

$30,800at addi-an allowance the time of the ofhearingby
ato in finalthe administratrixtional resultingcompensation

$39,959.94.balance of
as didThe Trial Court the courtprobateapparently accepted

that allof the administratrix ofthe uncontradicted testimony
thethat toheirs she should continue familythe operateagreed
anthe heirs to estatebetweenbusiness. Informal agreements

estate or the settlement ofto administration of antherelating
Bernardour courts.been byaccount have always recognizedthe

31 H.Bernard, 360, 363; Clarke N.v. Clay,N. H.108v.
therefore, notfollows, heirs393, that the may complainIt401.

theto follow provisionsadministratrixthe failure of theabout
this case theofand that for the purposesRSA 553:30of

the first as iffor yearin sameis the positionadministratrix
the businessto from theoperatehad obtained permissionshe

court.probate
either from the heirs or theofabsencethe permissionIn

a business anof administratrixbycourt operationprobate
would be liableShe forpersonallyat her lossesbe peril.would

all Trusts &with TrusteesBogert,profits. (2dand chargeable
2d 365;58 A.L.R. 21 Am.577; Annot. Executorss. Jur.,ed.)

Administrators, ins. 255. theNothing permission toand given
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casethe heirs in this to heroperate by giveappears greater
she have had underthan would underrights permission granted

RSA 553:30. This statute annual andrequires limitsaccounting
ato one at time. It was enacted to thepermission year bring

of a decedent’s business hisoperation by personal representative
under control and restricted such tojudicial operation protect
the of interested in the N. H.estate.personsrights Judicial
Council, 1st 18.Report (1946)

The allowance of the$100the court to administra-by weekly
trix entirefor the 308 weeks the business wasretroactively

defeated the of the annual Theoperated purpose accounting.
annual RSA 553:30 was intendedaccounting contemplated by

the theto inform heirs whether business was aatoperating
loss. Even ifor the consent of the heirs wasprofit original

consent,aconsidered unlike the statute which iscontinuing
limited to one the heirs should have an toyear, opportunity
reconsider such the resultsconsent in of true shownlight by

$30,800the The ofallowance to the administratrixaccounting.
for the business the decedant is setof aside.operating

The Trial Court had to it limited informationpresented only
theon the other amendments to final of theaccount administra-

trix. Whether or not the amendments in the initialresulting
balanceincreased the enteredcourt into theby probatecharged

court’s final does notprobate decree appear. Both the Trial
this theCourt and court were to decide issues in thisrequired

administratrix,case Thewith evidence. of themeagre testimony
witness,thewho was no clue as to reasononly gives any why

was theit to business for six andovernecessary operate years
for her makeno reason failure to distribution herany except

evidence,dislike the this Trialof son’s wife. On the Court may
make such allowance the administratrix herto for conduct of

as athe oil business This be reasonableequitable.appears may
amount for services for the first of Inweekly year operation.

the the aalternative Court allow reasonable ofmay percentage
$13,948.78the total for the entire Whether thereprofit period.

a new issueshould be trial of this or the decision is to be made
state evidence theon the of the is for Trial Courtpresent

to determine.
to theThe administratrix decree her withobjects charging

interest on the distributive shares afterfrom one theyear6%
date “The true rule inof her to beappointment. applied charg-

is well all casesadministrators with interest settled. In whereing
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excuse, retainsadministrator, orreasonthe without any just
to bewhen itin his own hands oughtthe unemployed,money

over, interest forin all cases where he receives moneypaid
all where hethe estate and in caseswhich to appliesbelongs

use, to behis heto the estate to own oughtmoney belonging
Lund, 355,v. 41 H. 359.with interest.” Lund N.charged

thewas evidence to supportIn case there amplethe present
No reasonthe to interest. appearsdecree of Court with respect

athe make evenfailure administratrix to partialfor the of
herthat have sincein the overdistribution years elapsedeight

that all securities had beenaccounts discloseTheappointment.
$30,000 thein ofand an tax excess byestate paidliquidated

thefor the account of opera-time of her second account. Except
the secondis afterthe business no incometion of reported
Court withthe decree of theUnder these circumstancesaccount.

must be sustained.to interestrespect

sustained;Amedee DeschenesC.Exception of
overruled;Eva C. Deschenesexception of
remanded.

sit;Lampron, not the others concurred.didJ.,


