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Strafford,
No. 5904.

Dennis Hamel

v.

Louis &Crosietier a.

4,Argued 1969.June
30,JulyDecided 1969.

Burns, &Bryant, Nadeau andHinchey Paul R. Cox {Mr.
Cox for theorally), plaintiffs.

Hollis, &Sulloway, Soden andGodfrey Donald E. Gartrell
Gartrell for the defendantsorally), Crosietier.{Mr.

Calderwood, Silverman & Ouellette and William B. Cullimore
Cullimore for the defendantorally), Wellwood Company,{Mr.

Inc.

Griffith, This is a tort action to recover fordamagesJ.
aout ofpersonal injuries accident which oc-arising slingshot

11,curred on 1965. TrialApril resulted in defendants’by jury
verdicts.

Plaintiff’s withexceptions defendant Com­together Wellwood
to the denial ofpany’s theirexception motion for nonsuit were

reserved and transferred the Trial Courtby (Morris, J.).
In March of 1965 defendant Paul Crosietier a smallpurchased

at the defendantslingshot Wellwood store. OnCompany April
11, 1965 Paul was nine eleven months old andyears plaintiff
Dana Hamel was six ten monthsyears old. On that date Paul
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aCrosietier shot marble with his which struck Danaslingshot
Hamel in the mouth a tooth. It thatbreaking appears prior
to the incident Paul hadCrosietier been in his withplaying yard
his brother Leo 7 9 and the two Hamel(age years months)

Dana,brothers and Dennis 8 the(age years). During morning
Paul and Dennis Hamel had been at inanimateshooting objects
with two of Paul’s. in the Dana Hamelafternoonslingshots Early
went histo house for some andfood returned on his bicycle
to the of the Crosietiervicinity yard.

The evidence as to what followed the return of Dana Hamel
is in conflict but there was evidence from which a couldjury
find that Dana hurled rocks and at the otherexpletives boys
and that both Paul and Dennis fired their in his di-slingshots

with therection marble Paul thepropelled by causing injury
to Dana. Both fathers of the were in their own homes withinboys

but neither was aware that thedistance of the boys boyssight
were withplaying slingshots.

Plaintiff theto Trial Court’s submission to theexcepted jury
of the issue of in the case of Dana whocontributory negligence
was six and ten months at the time theof accident.years

The of in the conduct of children of tenderproblem negligence
has a troublesome one theto courts. While allyears proved

courts have that children in the activitiesrecognized engaged
normal to childhood should not be held to the standard of the

adult, there is a of inprudent withvariety approaches dealing
917; 4;the Annot. 77 A.L.R. 2d Annot. 107 A.L.R.problem.

Annot. 174 A.L.R. 1080.
The so-called “Illinois” rule an absoluteprovides presumption

that children under the of seven are ofage incapable contributory
Inc.,Holbrock v. Hamilton 11 Ohionegligence. Distributing,

185; Cortesi,2d 511; Watseka,St. v. 2 Ill. 2d Romine v.Duffy
Ill.341 370.App.

We have never an standard insofaradopted arbitrary except
as the case of v.Dorr 76 N. H. 160 now beRailway, may
considered as that a child fiveof and one-half is con­authority

of In thisclusively presumed incapable contributory negligence.
isstate no distinction made between a minor withcharging neg­

or with Both theonligence contributory negligence. impose party
the the burden of Charbonneau v. Mac­making charge proof.

N. laid rule84 501 down the in this state that a minorRury, H.
defendant should be in his the standard thatconductjudged by
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his and This ruleage, intelligence experience require. recognizes
that while in the absence of evidence of v.disability (Bernard
Russell, is a103 N. H. an adult standard standard76) general

use a standardit would be not to for children.improper specific
The adulthood is neither uniformfrom toprogress infancy among

the same nor in the same child.children of consistentage
eitherexact forof an any presumptionThe ageadoption

with thisdesirableis neither norrebuttable requiredabsolute or
a Trial Courtcases in whichwill course bestandard. There of

isa childas a law that incapablerule matter of particularmay
a infantIn case ofthe very youngof contributory negligence.

a who has attainedchildwill dictate this. Contrariwisealoneage
isactivities andto in adultandthe experience participateage

adultbe held tothe accident willat the time ofso engaged
however,Evans, N. H. 407.standards. Daniels v. 107 Generally
thea fromof the issue of child’s jurythe withdrawal negligence

menTrial Court that reasonablea determination thebyinvolves
the v.not find child of Camardo Newcould capable negligence.

Torts,111; RestatementN. Y. (Second),State 247York Rys.,
Torts, s. 16.8.A; 2 &James,s. 283 Harper

asthe tothe Trial Court instructedIn the case jurypresent
thedefendant andto both the childto bethe standard applied

The evidencein with our law. relatingaccordancechild plaintiff
the sub­and warrantedconductto the experienceplaintiff’s age,

toissue of the contributorymission of the plaintiff’s negligence
306;N. H.Wheeler v. Monadnock 103the See Hospital,jury.

64,Constant, N. H. 68.v. 106Dunleavy
ofin the on behalfThe defendants’ verdicts actions brought

ofrender considerationthe minor son unnecessary plaintiff
father’s or defendant Wellwood Company’s exceptionexception

and directed verdict.the denial of motions for nonsuitto

Judgment for defendants.

All concurred.


