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is to subordinateprevent tribunals,courts or other officers or
from orpersons with whichusurping exercising jurisdiction they

are not vested. The of such a iswrit within thegrant discretion
of this court and should be used with caution and forbearance
and then when the to relief is clear.”only right Hillsborough

Court,v. 333,109 N. H.Superior 334. Without on thepassing
contentions of theof to theany weparties hold thatcontroversy
a writ of should not issue inprohibition this case.

Petition denied.

Griffith, did not sit.J.,
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Walker, theHall & for plaintiffs.Cooper;

Railed, thefor defendant.J.James

Lampron, both defend-Action instituted by plaintiffs againstJ.
$12,415.51an balanceant to recover ofcorporations unpaid

oflabor materials furnished the aand for improvementfor
andin Inc.owned General Enolam oc-Wolfeboro byfactory

Defendant Malone filedMaloneby Knitting Company.cupied
all the and materials furnisheda that workcounterclaim alleging

Enolam andwere contracted Generalthe solely byplaintiffsby
it. Malone furtheron land and ownedinstalled bybuildings
claim,theirthat in ofpursuance wrongfullyplaintiffs,alleges

andto be attached Malone bankcaused deposits personal prop-
and otherMalone also that this abuse ofalleges processerty.

in its causedacts enumerated counterclaim damagesoppressive
$100,000 a trial.sum of and requestedin the jury

counter-defendant Malone’sfiled a motion to dismissPlaintiffs
did re-that not withpt statutoryon the complyclaim grounds

set-off; thewith common-law requirementsfor norquirements
exists no of counterclaimand that there rightof recoupment;

set-off. The motion was grantedandfrom recoupmentapart
not bethe that the two actions may“onGriffith, groundsby J.

was reserved andtheretoDefendant’s exceptiontried together.”
of trial.in advancetransferred

the extentissue ofdismiss raises theto generalThis motion
a lawsuitdimensions ofthea defendantwhich may expandto

Procedure, s. 10.13Civilclaims into it.its James,injectingby
of thisIn methods accomplishingmany jurisdictions(1965).

counterclaim, areset-off, gov­orbe it recoupment,bypurpose,
2d, Counterclaim, Recoupment,20 Am.statute.erned by Jur.

state,In is the16-19, this set-offEtc., only239-242.pp.
515:7,RSA 8.soone governed.
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motion,that defendant’s whetherPlaintiffs maintainproperly
or bothbased abuse ofon malicious process, (Frielprosecution,

Plumer, theN. H. does not meet require­v. 69 498), statutory
as aclaim be consideredset-off. its cannot subsistingments of

statu­suit which is an essentialat the date ofdebt due plaintiffs’
198,98 N. H.of set-off. Petition Keyser,requirementtory of

515:7,200; RSA 8.
from, be­a“was deductionRecoupment originally damages

or someformer recovery, analogouscause of part payment,
Procedure, It bes. couldCivil 10.14 (1965). onlyfact.” James,

Id.diminishto defeat or recovery.used plaintiff’sdefensively
law stateHowever, the in this thatit is now recoupmentjior

isin excess of demandplaintiff’s permitted.damagesunliquidated
315, 316. ButCol,&c. N. H.v. Granite 93Vernon Corp.

must arise of the same contractoutfor recoupmentgrounds
claim,as that the basis oftransaction plaintiffs’or constituting

Arcadia &c.case, for and materials.the contract laborin this
188, Ashworth,189;N.Mills v. 89 H. v.Company, Lovejoy

process in of an action8, Abuse the institutionN. H. 10. of94
hot considered as outa ison such contractto recover growing

’ Counterclaim,2d,Am.matter action. 20the ofof plaintiffssubject Jur.
Etc., extent thats. 42. To the theoupment, gravamenRec­

is based on malicious prosecution,defendant’s counterclaimof
such a claim at thisbe the ofit not subjectcould properly

222,Norris,v. 97 N. H.in the Hellbergproceedings.juncture
223.

acounterclaim is said to be statutory procedureAlthough
Procedure,Civil s. 10.15 and New Hampshire(James, (1965));

Falconer,has such statute &c. Co. v. 84 N. H.no Loan(Derry
450, 454; 96 N. H.Soble v. counterclaimsCompany, 279);

recoginized by Superiorashave become of ourpart procedure
is broader thanRule 27 RSA ch. 491 CounterclaimApp.Court

-in a cross demandand consistsset-off or recoupment existing
against plaintiffthe defendant the on which he couldin offavor

judgment.and C.J.S.the obtainedhave sued plaintiff a 80
Counterclaim,and s. 6.Set-Off

however,On equitable set-off, recoupmentgrounds, and
in thecounterclaim are treated much the manner. Ifsame Trial

which inCourt finds the existence of circumstances equityspecial
itand therequire any one of such pleasjustice allowance of

Norris, N. H. 222,Hellbergpermitted. 223;v. Petitionwill be
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of the198,H. 200. Nonresidence plaintiff98 N.Keyser,of
histo enforcefor the defendantit difficultwould makewhich

a circumstance.to be such specialhas been foundclaim otherwise
188, 190;H. VernonN.v. 89&c. MilkArcadia Company,

316; v. Ash­Co., 315,N. H. LovejoyGranite &c. 93v.Corp.
insolvency plaintiff fraud haveworth, theH. of94 N. 8. .and .his

circumstancesconstitute permittingbeen found to specialalso
Plan, 2dv. P. 172 1967);Korlann 428 (Ore.the Payplea. E-Z

Counterclaim, pm­ 25,, Etc., ss. 26.t­2d, e­ o­R­ c­Am.20 u­ en­Jur.
in this case.not existThese circumstances do

ofwhether the allowancewill alsoThe Trial Court consider
com­undueset-off, counterclaimor would producerecoupment,

theissues whichand confusion of prejudice rightsmightplexity
Norris, 222,N. H.97v.or of both Hellbergof one parties.

Procedure, 480s.See Civil 10.16, p. (1965).223. James,
“on thedismissedThe Trial Court defendant’s counterclaim.

Plain-triednot bethat the two actions may together.”grounds
be assumed thatstate and it couldresidents of thistiffs were

inits cause of action separate proceedingsdefendant could enforce
taken that anbenotice couldunduewithout difficulty. Judicial
in itselfand materials canlabor proverecover foraction to

a The Trial Court could properlyand to jury.confusingcomplex
an action forthat, added to suitif there wasfind plaintiff’s

withor abuse of complex groundsmalicious process,prosecution,
not be convenientlyclaim “could adjudicatedof suchdamages,

Norris, 222,H. 223. Thev. 97 N.action.”in this Hellberg
wasTrial Court’s ruling proper.

overruled.Exception

Griffith, sit; the concurred.did not othersandGrimes JJ.,


