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Nourie, Sundeen, & and W.NassikasWiggin, WrightPingree
and A.Nee and Chester Prior both ofDanenbarger John J.

Massachusetts for theN Nassikas orally), plaintiff.{Mr. John

Roche,Francis and thesolicitor brief forcity (by orally),/.
defendant.

Lampron, the RSA ch.railroad under 541 fromAppeal byJ.
30,an order of the Public Utilities Commission issued 1968July

and its denial of a formotion thereon.rehearing
20, 1961,Prior to West Central StreetatJanuary crossings

and Granite Street in Manchester were manuallyprotected by
and a man was stationed at eachoperated gates crossing through-

date,24out each hour On that the Commission author-period.
ized the installation and at eachof automatic lightshalf-gates

but manual control of these whichcrossing superimposed gates
was be in a tender Streetto of at Granite who couldcharge

the at orderedboth The Commissionoperate gates crossings.
a tender Granite Street be-that be maintained on atduty daily

intween 6 A.M. and P.M. to the10 manuallyoperate gates
false in-of and to eliminateconditionsanticipation congested

dications.
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The itsrailroad the which isorder onby present petition,
the thisof and a denied Novemberobject appeal, by prior petition
5, 1965, tenders,to eliminate thesought authority crossings

to fill the thus(three being necessary required shifts), placing
the at aboth of these automaticprotection crossings upon fully

After a andbasis. the amendedCommissionhearing findings,
20,its order of 1961 and relieved the railroad fromJanuary

the of a tender “onobligation Saturdays, Sundaysmaintaining
and Holidays.”

areThere two main tracks at both with an additionalcrossings
Westindustrial track at Central Street. Train movements over

these consist of 8 on and Fri-Mondays,crossings Wednesdays
and and 4 and6 on ondays; Tuesdays Thursdays; Saturdays

aIn addition there is coal train whichSundays. operates every
sixth in each direction. There are no scheduled train move-day
ments between the hours of 6 A.M. and 10 P.M. onoperating

and The found thatCommissionSaturdays, Sundays Holidays.
been substantial in the conditionsthere have no changes physical

at the It also found that the discontinuance of pas-crossings.
30, 1967,train service as of has had no substantialsenger June

theon the for tenders.requirementbearing crossing
8, 1967,A December at thetraffic count taken on Friday,

children,Granite Street showed that 84 897 otherschoolcrossing
19,431 automobiles, bus, buses,1 232school otherpedestrians,

2,129 trucks, and the be-8 usedmotorcycles bicycles crossing
and P.M. this 16 hour thetween 6 A.M. 10 During period,

4 and 5 whenheaviest automobile traffic occurred between p.m.
1,517 In toautomobiles over thepassed crossing. comparison

28, 1965, the 63a similar count on 1967 count showsApril
3,993and less but an increase ofless 223 bicyclespedestrians

cars, and buses.18 trucks 28
awas that Granite Street is traveledThere heavilytestimony

with an intersection west of the cross-thoroughfare immediately
Street,at and an aBedford intersection short distance easting

it isat Canal Street. There was evidence thatof the crossing
at Canal Street certainhave a officerto police duringnecessary

backsto traffic which often uponperiods week-days expedite
was further evidence that thewest the There city’sof crossing.

at the of Graniteinstallation of traffic intersectionlightsplanned
and Canal Streets would alleviate thisnot condition. There was

a tender that there are many periodsalso by crossingtestimony
Streetwhen traffic on Granite isthe practically bumperdayduring
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to and that there are when theoccasionsbumper many approach
of trains is the tender avoid trafficto caughtanticipated by being
on the the Firewhen are activated.gates departmentcrossing

testified trafficofficials that if the tender is removedcrossing
will back and the thus theblockup crossing impeding passage
of their equipment.

The Commission found that the annual ofexpense maintaining
$20,203.58the tenders at the time of the wascrossing hearing

$15,500was reduced to about under the new and(which order)
that would not constitute an undue burden onthis expenditure
interstate commerce and that the railroad can afford the con-

thistinuance of service. “The records that there haveshow been
no serious accidents at either Granite Street Centralor West
Street since the ofinstallation automatic withcrossings signals
the tender services thereon. Thiscrossing superimposed experience

acreates reasonable inference that the haspresent protection
in the interest of Theperformed very satisfactorily public safety.

occurrence of serious accidents be acould much greater expense
railroad,for the and most would not be in the interestassuredly

”of . . ..public safety
finds,“The isCommission of the and that thesoopinion,

at Granite Street is consistent with nationalprotectioncrossing
standards, but also finds that awithout tender tocrossing super-

manual when of traffic andimpose protection, density requires,
false,to eliminate or inindications theunnecessary, operation

confusion,of the automatic and of thisprotection, disregard
”result . . . .protection may

“The of traffic at these demands that thedensity crossings
automatic and manual be coordinated to avoid seriousprotection
accidents, times,and at an advancerequires ofoperation signals
to eliminate traffic from theblocking crossings.”

The railroad claims the erred inCommission thatconcluding
tenders were for Werequiredcrossing public safety. disagree.

USA 373:10 in that shall . .railroad .provides part “Every
and atmaintain of its withrailroadoperate every grade crossing

. . . such or otherhighway warning signs, gates protection[a]
. . and it shall. such of thegive appropriate warning approach

commission,of its trains to as the after noticeany grade crossing
and find in the interest of of thehearing, may necessary safety

”railroad or of the . . . . “Otherpublic protection” provided
tenders could be found in the interest ofby properly necessary



524

thevehicles at certain ofmotorto periodssafety preventpublic
theto acrosslined “bumper bumper”from upday becoming

there.” The“with a chance toat train time caughtgetcrossing
the railroad’s contentionwas not torequired acceptCommission

theat its wastraffic responsibilitycontrol of crossingthethat
tender in tothe keepThe action of crossing tryingthe city.of

theafter he had receivedtheonfrom crossinggettingthe cars
and thewas beforethat a train gatesbell approachingwarning
be characterized byactivated could properlyautomaticallywere

eliminateof to“an advance operation signalsCommissionthe
the crossings.”from blockingtraffic

tenders could also be foundcrossingby“Other protection”
the of theinterest eliminatethe to operationin publicnecessary

ofa considerablewhen for period'signalsautomatic crossing
Theand it.the notare from usingtrains away crossingtime

andinformationwith the expert knowledgegeneralCommission
its activitiesin the ofobtains day-to-daywhich it performance

indica­this evidence that “afrom signalconcludecould properly
a train movementis followed immediately bywhich nottion

an that Penn­over a is invitation to disregard signal.”crossing
Sand’s Restaurant 429 Pa.Lab. Rel. Bd. v.sylvania Corp.,

479; 2 2d, Law,Am. There was testi­s. 394.AdministrativeJur.
it was the of thea that duty presentfrom railroadmony engineer

false indicationsthe to avoidtenders to control signalscrossing
was toThe Commission not requiredmoves.switchingduring

andthat this couldcontention operationthe railroad’sadopt
We on the recordthe train crew. cannot holdbe doneshould by

tenders were requiredorder thatthat the Commission’s crossing
wasat the Granite Street crossingin the interest of safetypublic

v. Whit­White Power Co.Mountainunlawful or unreasonable.
aker, N. H. 436.106

inerredfurther that the Commissionrailroad maintainsThe
and the the costbetween the railroad cityto apportionfailing

tenders at the Granite Streetthe crossing.of continuing crossing
orin that “cost ofRSA constructing373:10 partprovides

or othersuch shallgates protectionimproving warning signs,
3with the of sectionin accordancebe provisionsapportioned

of suchforthis The latter apportionmentof provideschapter.”
if such is locatedand thebetween the railroad city crossingcosts

ItRSA 373:3.and aintersection of a railroad highway.at the
3 deals with of coststhat apportionmentis to be noted section
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ofin thewhen physical aspectschangesof reconstruction (s. 2)
heresection 10 involved pro-are ordered. Similarlycrossings

or“of improvingof the cost constructingforvides apportionment
or other protection.”warning signs, gates

erredlaw that the Commissionas a matter ofWe cannot say
inin this case. The Commissionthose costsin not apportioning

that the and necessary appliancesout shantyits order pointed
werethe installedmanual offor the gatesand controls operation

The Commission couldthe railroad. properlyvoluntarily by
the tothe traffic offto crossingthat the keeprule obligation

thewith tothe automaticof gates safetythe operationpermit
and not of theof the railroad city.was the obligationpublic

oí the re-costall theit could manpowerimposeConsequently
tenders on the railroad.quired

dismissed.Appeal

All concurred.
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