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Hillsborough,
5901.No.

Raymond RoyJ.

v.

P. Connor.Francis

3, 1969.Argued June
30,SeptemberDecided 1969.

Millimet,Devine,& andVelishka McDonough,Kozlowski
theBranch Shane Devine forStahl & orally), plaintiff.(Mr.

Hamhlett, M.& Hamblett KerriganKerrigan (Mr. Joseph
the defendant.fororally),

Grimes, action to for maliciousThis is an recover prose-J.
$3,000A resulted a verdict for thetrial incution. by jury

set the verdict andDefendant’s to aside formotionplaintiff.
verdict was denied and defendant’sthenotwithstandingjudgment
Morris,were transferred byexceptions J.

not acontends that the does supportDefendant evidence finding
malice, was on thethat misledcause or theof juryprobable

cause, that the verdict is excessive.andissue of probable
thePlaintiff, been in of 1964a had hired springcarpenter,

at defendant’sa home.the defendant to breezewayrepairby
the andwith workbecame dissatisfieddefendant claims heThe

Defendant, ahimselffinishnot the plasteringto job.told plaintiff
A arose over thecontractor, work. plain-the disputecompleted

22, and1964suit onand Maytiff’s broughtcharge plaintiff
a claim ofona verdict for $352.58recoveredsubsequently

$573.38.
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28, 1964,The on or about returned to theplaintiff May
tools,defendant’s home to some of his and the defendantpick up

contends that he a atook trowel and level which tobelonged
defendant or his The defendant acalled social clubcorporation.
where was aand left that he returnshould theplaintiff message
tools within an Plaintiffhour. denied the al-receiving message,

the testified he delivered it. When the toolsthough messenger
returned,were not Connor to the who arrestedcomplained police
and him with caseThe was heard inplaintiff charged larceny.

the Nashua district court. The reserved but ac-decisionJudge
to Connor’s told him to take the tools homecording testimony

date,with him. At a later the TheRoy. presentJudge discharged
action then followed. Defendant that thecontends termination
of the criminal incase favor misled the into aplaintiff’s jury

of lack of cause and Hemalice. thatfinding probable argues
the that thefact Court him to take the at thetoolspermitted

theclose of evidence indicates that the had found that heJudge
or his them andowned that the of thecorporation discharge

aat later date was based on some other considerationsplaintiff
or on some Plis on this was nottechnicality. testimony point
corroborated, however, and the was at disbelievetojury liberty
him.

aThe whether the was misled was forquestion jury question
the Trial denialCourt to decide. of defendant’s motion toBy

verdict,set aside the the Court has found that the was notjury
misled, and we on the evidence us that acannot beforesay

Malouin,different was Wisutskie v. 88 N. H.compelled.finding
242; 194, 196;Eichel v. N. H. Perreault v.107Payeur, Lyons,

169; Stone, 517,N. H. MAC Finance v. H. 522.99 Co. 106 N.
The evidence was sufficient to lackof ofsupport findings prob­

and defendant’s was at whenable cause malice. The wife home
took the from the testified that shetoolsplaintiff porch. Roy

him where his were. Even if the were in fact ownedtold tools tools
havethe defendant or his the could foundcorporation, juryby

that therethe evidence that defendant did not in fact believeon
an the of thehad been but honest mistake onanything part

circumstances,as the the In theseto of tools.ownershipplaintiff
Brant, N. H.would be no cause. MacRae v. 108there probable

177, theThere was evidence of ill on the of180. partfeeling
defendant, this, the and manner heand with meanstogether

the to return the tools and his haste toused to notify plaintiff
lead a malice.make a could to ofcomplaint, finding
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and tothe injurywas entitled to consider anxiety,The jury
from the criminal prosecution.and resultingfeelings reputation

set aside themotion tothe defendant’sconsideration ofThe
Trial Court.of fact for theinvolved questionsas excessiveverdict

warrant aus which wouldbeforethe recordinWe find nothing
v. Pomeroy,Hanlonthe motion.inthe action denyingreversal of

407,N. H. 409.102

the verdict.onJudgment

sit; concurred.Griffith, not the othersdidJ.,

Grafton,
No. 5946.
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