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land, fee,ofplaintiff*a tract in with a covenantconveyed to thedefendantThe
incumbrances, re-conveyed to de-plaintiff*and the the same land theagainst

At date of eacha similar themortgage,in fee and in with covenant.fendant
acrossby highway passedathe land incumbered whichof these deeds was

person usedagainstan a whoplaintiff* broughtafterwards actionit. The
highway-defendant no suchupon representation of the thatthe thehighway,

costs. Theexisted, being against him forfailed, judgmentand recovered
the land was free fromuponsuit the thatthen this covenantplaintiff brought

incumbrances.
estopped incumbran-by againstnot the covenantHeld, plaintiff*the wasthat

suit, operateit notces, this and that didmaintainingfrommortgage,in the
prevent of action.rebutter, circuityof towayby

thealso, to recover of the defendant costs recoveredHeld, that he was entitled
highway.heperson usingsued for thehim, by the whomagainst

thethatdeclaration alleged defendant,TheCovenant.

to1836, conveyedof D. theMarch, A.dayon the 19th
and covenanted that it was freea tract of fromland,plaintiff

averred that it was in factand incumberedincumbrances,
a &c. &e.by highway,

to show theoffered evidence conveyanceThe plaintiff
of theand the existencecovenant, highway.and

ain evidencethen offered deedmortgagedefendantThe
of the sameto anddefendant, land,thethefrom plaintiff

againsta similar covenant andincumbrances,containing
from the defendant to theeven date with the deedbearing

ofdeed made to secure theThis was paymentplaintiff.
the andnotes, made by plaintiff, payableseveral promissory

of the for theand considerationdefendant,the being partto
ofto the thesethe defendant Somedeed from plaintiff.

hadbut all had been which becomewere paidnotes unpaid,
due.

deed constituted athat this bardefendant contendedThe
was overruled.objectiontheaction;the butto plaintiff’s

a controversythetoconveyance plaintiff,after theSoon
hima betweenof highwaythe existencearose respecting

tothe rightand exercisedwhoand certain claimedpersons
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a suit againstover the land. commencedThepass plaintiff
whetherand a the question,one of trial was hadthem, upon

anda verdictsuch ina existed which resultedhighway ;
the suit was broughtthe Beforejudgment against plaintiff.

suchwhether there was anythe asked the defendantplaintiff
and saidand the defendant denied its existence,highway,
the landhad much to fence acrossthat the as rightplaintiff

of theover which the travel as across otherwas, any part
land.

allowed the ex-contended that he should beThe plaintiff
a the sustained byof that as ofsuit, damagespartpenses

and the court instructed thethe breach of the covenant;
the suitif induced to commencethat the wasjury plaintiff

there was noof the defendant thattheby representations
the as-of that suit ininclude the coststheyhighway, might

ofsessment damages.
de-a verdict for the and theThe returnedjury plaintiff,

a new trial.moved forfendant

for theBell, plaintiff.Joseph

the in feefor defendant. The mortgage passedQuincy,
all the in the and into the estate this casemortgagee land,

had an instantaneous seizin.onlythe He could,plaintiff
andhave sustained notherefore, damage, consequently can

no of action. has covenantedrighthave The thatplaintiff
land andincumbrances,the is free from is now toestopped
that there anat the time of that covenant wassay incum-

should either as anbrance. The covenant operate estoppel,
or of to of action.circuityrebutterby way Stinsonprevent
vs. vs.Sumner, 150 Baker,9 Mass. 17 Ditto 586; ;Sprague

vs,Marston 439.2 DittoHobbs,

for a valuableGilchrist, case, Stevens,J. In this con-
in with afee,land toconveyed Haynessideration, covenant

immediatelyagainst Haynes re-conveyedincumbrances. the



30 GRAFTON.

Haynes v. Stevens.

in and inland to fee toStevens, themortgage, secure pay-
of with ament the similarmoney,purchase covenant against

now that at theincumbrances. He alleges time he purchas-
land of ited the Stevens was incumbered aby highway;

inand he substance thatsays Stevens a full con-having paid
for thesideration he should recoverland, of him muchso

as the land diminishedwas in valuemoney the existenceby
of the highway.

was anhighwayThe incumbrance the andland,upon
some one has sustained its hasexistence.damage by Who

?injurysuffered the the fordefendant,Not he has received
of histhe full value the who hasbutland; plaintiff, paid

made aout, justsuch value. These facts his isclaimbeing
and he metaction,should recover in this unless he isone,

to out of ofobjectionsome his claim the doctrineby arising
estoppel.

in a thatsaid,been somewhat loosely general way,It has
are and not favored the law.odious, by Whereestoppels

theof of this is tothe effect application principle prevent
from it is to be lamented:being ascertained, and,the truth

berale which cannot made to suit thegenerallike every
otherwise it itsof loses distinc-every particular case,equity

aas it in individual in-sometimes,tive character rule, may
an is not of theinjustice. objectwork But this thestances,

of and axioms is not tolegalrule. The purpose principles
to forward and the truth. Thatbut bringshut out, display

thatnot attain this endalways only legaldothey proves
willof and that theyare not universal application,principles

it does notstate of facts. Butimaginablenot suit every
ais not as onerule as could beany given goodthatshow

in itsand that is notdevised, beneficial.general application
the of toobjectit with doctrine Its is notis estoppel.So

tothe truth from but hinder mendisclosed,beingprevent
out false to themworld;colors thefrom toholding compel

said the andtruth,to what have once wasto adhere they
a which couldattain incertaintytothereby legal proceedings
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at to theirdenyif men wereexist,not pleasurepermitted
positions.

vs.Wilde,remarked Justice inis Mr. Comstockjustly byIt
“that the doctrine of aids121,Pick. R. estoppel13Smith,
of it becomes odiousjustice;in the administrationmuch

misunderstood andwhen misapplied.”only
various andhave been writersbydefined judgesEstoppels

to the samesubstantiallybut effect.language,in different
<!called a man’s ownto be so becausedefines estoppelCoke

closeth his toor mouth allegeupact or acceptance stoppeth
a.352,truth.” 1the hist.or plead

asis not to be understood themeaning thatLord Coke
the truth,from but be-truth,is asallegingprecludedparty

to be the truthhe now assumes is in-somethingwhatcause
with This is thehis former constructionposition.consistent

in noteButler, to the first306 Insti-Hargravebygiven &
“that no manit is tosaid, ought anywheretute, allege thing

andfor his what he has;defence allegedthe truth oncebut
and therefore he tonottrue, oughtis to be contra-presumed

it.”dict
“to be adefines where man hasBlackstone doneestoppel

ordeed,or executed some whichsome act, estops precludes
or tofrom theaverring maintaining anythinghim contrary.”

308.3 Comm.
Jackson, 586,vs. 8 Cowen is thus de-In Sinclair estoppel

“ awho admits fact or deed inmanfined : A general terms,
it in an instrument executedeither orby reciting by him, by

existence,”shall not be toit,under received itsdenyacting
in ofthe casePutnam, vs. Mann,Mr. Justice Flagg 14

“ the whichreasonsays, governsPick. 481, estoppels is, that
after a man has his own deed orby act, in admitted apais,

it,to he shall betrue,fact be not topermitted contradict
is a isnecessary rule, which enforcedconstantlyThis in the

Matters havejudicial inquiries.of which beencourse alleg­
a to shallby true,or admitted be byed not beparty him dis­

proved.”
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An therefore, from theseestoppel, indefinitions, is, sub-
an admissionstance, made the inby party, relation to the

subject matter; and, admitted thehaving fact, he cannot
butit, is boundcontrovert theby admission.

then, isfar,How the covenant against inincumbrances,
ofthe deed anmortgage, admission that there was no incum-

when thebrance defendant executed his deed to the plain-
tiff?

covenant aThe is direct thatplaintiff’s allegation there
incumbrance whenwas no he made his deed but it is no;

that there was no incumbranceadmission when the defend-
made deed.ant his How does this covenant him fromestop

that there was an incumbrance when theshowing defendant
? would notIt him fromconveyed that thereestop showing

at the ofwas no incumbrance date his own in a suitdeed,
thishim covenant. It does notagainst upon followlogically

was no incumbrancethere when the defendantthat convey-
thatthe fact there nofrom was incumbranceed, when the

Forre-conveyed. some these deeds makepurposesplaintiff
seizinone transaction. The was soinstantaneous, far as to

of thewife fromthe herplaintiff taking dower but;prevent
was for alleffectual otherthe seizin purposes. The deeds

and andwere different executedindependent instruments, for
and we howsee not the; covenants in thedifferent purposes

have anydeeds connectionnecessarytwo with each other.
havedeed mustdefendant’s theprecededThe plaintiff’s

of title thewarranty bydeed. doesplaintiffA not prove
defendant had title when hethe conveyedthat for the;

immediately after,or have inmight then, purchasedplaintiff
or removed antitle, incumbrance. factan Theopposing

had a title when he thusthat the isplaintiff re-conveyed,
thatconsistent with the fact the defendant had notperfectly

toa he the said,title when Could it beconveyed plaintiff.
hadif the defendant the and thenland, conveyedmortgaged

to the who to the and thenmortgaged defendant,plaintiff,
the had the first that theextinguishedplaintiff mortgage,
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he hadthe sumshould of the defendantnot recoverplaintiff
contained a covenant againstthus because hispaid, mortgage

incumbrances,incumbrances ? he covenantsTrue, against
ashis own and not suchit is those of creation,but against

the land.defendant havemay charged uponthe
that can, bynot thetherefore,doWe perceive, plaintiff

of be byof the doctrineany application estoppel, precluded
this it is not incon-from formaintaining action,his covenant

landwith the to that thecovenant showsistent plaintiff’s
it was toconveyedwas incumbered when him.

is said that the covenant may by wayoperateIt plaintiff’s
in this to of action. Whereof rebutter suit circuityprevent

is no Circuityis no of action there rebutter.there circuity
risein the first suit alone givesis where a recoveryof action

378,265, a,4 Abr. Litt.495;to the second. Dane's Co.
14.Norcross,vs. 17 Mass.384, ;386­ Bates

of re-wayorder that should operate bythe covenantIn
inif the should recoverit must thatbutter, plaintiffappear

recover the samethis the defendantsuit, might thereupon
of him on hisamount in a suit covenant.

on what the defendant of thecould recovergroundBut
the the hasland;The defendant sold plaintiffplaintiff?

ait. the the defendant received con-sale,Foronly pledged
was not to in-If his title he is boundsideration. perfect,

is and not the who is answerabledemnify. It he, defendant,
all defects and incumbrances which existed at the timefor

not thehis deed. The and is bound toseller,of purchaser,
all thein and title of themake deficienciesgood quality

thesold. If the instantlything purchaser propertypledges
him,to he what he has from andreceivedhim, pledges only

for in the be-is answerable no defect which existedproperty
sale. thenotherwise,the it if the be-defendant,fore Were

hehis had the onconveyance, land, might,fore mortgaged
ofthe amount that of therecover mortgagethis principle,

if had been toand the forced dischargeplaintiffplaintiff;
the of de-he not recover sum thecouldmortgage, paid,such

5void.xi.
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thetohad been compelled paydefendanttheIffendant.
of thethe amounthe recovercouldmortgage,of theamount

offull valuehim thehadthe latteralthough paidplaintiff,
on ac-forthe damagescall onand he could plaintiffland,the

of theas the covenant plaintiffof this very highway,count
made.as soon as it wasbrokenwould be

A.H.Wellman, 458,2 N.of vs. Rep.the case WattsIn
thatin considerationafterwards,andland to B.,mortgaged

a of theconveyedthe mortgage, partto dischargeagreedC.
in-­it was free fromwith a thatland to covenantC.,same

this but itan on covenant;actionC. broughtcumbrances.
tothe mortgageas to dischargethat hadheld, agreedwas C.

courtincumbrance. Thehim,as to nowas,its existenceB.,
as if defendantthe the in thethat case is samesay, principle

with a similar covenant,the same to B.conveyedhad parcel
an onof and had actiondebt, broughtin satisfaction B.’s B.

a of it.and set out his as breachcovenant,the mortgage
R. isNorton, 422,case of vs. 10Hubbard Conn.The

in to the one before us. There A.similar its factsprecisely
to B., incumbrances,with a covenant andconveyed against

ato in with similarA. covenant.reconveyed mortgage,B.
asuit on this covenant on account ofby B.,a highwayIn

the it was held that the in theland,over covenant mortgage
not the and did notdid of re-­operate by wayestop plaintiff,

tobutter, of action. The ofcircuity theprevent reasoning
in thecourt on the that defendant’sproceeds part position

was acovenant and was broken as soonone, aspersonal
that itmade was then a in; action,chose and not assignable,

wasand not to defendant theconsequently bytheassigned
To this effect are the ofmortgage. cases Mitchell vs. Ha­

4zen, 496­ vs. 5 and; Warner,Conn. Mitchell Ditto ;497­
vs. Sturdevant,Lockwood 6 374,Ditto 384. Chancellor

hasKent this doctrine the ofgiven sanction his opinion
4 ofKent's Com. 471. He states that the covenants seizin

and of aalso, to not run withright after a doconvey breach,
the and thatland, the insays of the courtreasoning Kingdom.



TERM, 35JULY 1840.

v.Haynes Stevens.

vs. 4 is too refined toNottle, 53,1 M. S. and Ditto355,&
be sound. a covenant of seizin didwas there held thatIt
run on thewith the might sue,the and thatland, assignee

that want of seizin is a breach. The casesground perpetual
of author­are collected in and the; weightHill. Abr. 392­2

are cove­that such covenantsity undoubtedly is, present
do a run with the land. Itbreach,and afternants, not,

the covenant incum-­againstseems difficult to discriminate
Wilde, infrom the Mr. Justicebrances, others; although

se­criticisesBaker, 590,the case of vs. 17 Mass.Sprague
is notthe that a in action Butassignable.rule choseverely

Massachusetts,obtained in both be­doctrine hasa different
vs. 12Ballard,and since that case. Mass.fore Wyman

vs. 549.Adams, 8 Pick.304­; Tufts
we notdo thatif covenant be seeassignable,even thisBut

of inavail the covenant the mort-can himselfdefendantthis
a heburthen which tohimself from oughtto relievegage,

before given.for the reasonssustain,
to the Thedamages.arises as juryquestionAnother

the was inducedif to com-thatinstructed, plaintiffwere
who used the bythose thehighway,the suit againstmence

include the costsdefendant, theythe mightofrepresentations
theto in assessment of dama-he was pay,which compelled

ges.
correct,was and isof the court clearlyruling sup-The

the authorities.byported
injurythe fromeasement, arisinga subsistingofcaseIn

theby togranteepaidand reasonable pricethe fairit, or
is thejudge,the will measurejurywhichofit,extinguish

4Truman, Mass. 627.vs.of Prescottdamages.
<fcc.,to after anwarrant,a covenantanIn action upon

theheld thatit wastitle, plaintiffabyeviction paramount
the suitdefending against byofthe costsrecovermight

“ we thoseevicted, because thinkwerethe granteeswhich
with the ■plaintiffconnected claimare inseparablyexpenses

to demand of thetoo muchwould beand itindemnity;of
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in thatcase,agrantees, such should bethey holden to de­
cide at their on the of a titlevalidity set inperil up opposi­

thetion to that which grantors undertook to convey.” Sum­
Williams,vs. 8 Mass.ner 222.

theWhere has theplaintiff' extinguished paramount title,
he recover themay consideration “and if topaid, trou­put

and inble theexpense procuring extinguishment, this is a
ofproper ground 8 Pick.damages.” 455, vs.Leffingwell

Elliot.
In covenant against incumbrances, where the hadplaintiff

held,been evicted aby that themortgagee, amount due on
the with the costs ofmortgage, the suit theupon mortgage

theagainst should be the ruleplaintiff, of anddamages, that
thus the would beplaintiff enabled to theredeem land from
the funds of the defendant. vs. Adams, 8 Pick. 550.Tufts

aWhere of land withgrantee warranty, being evicted by
a title,paramount extinguished title,such it was held that he

recovermight for his timecharges inemployed extinguish­
the withing title, interest from the service of the writ, and

for incidental for horses and boardexpenses carriages, and
while he was from home.lodging, vs.Leffingwell Elliot,

10 Pick. See,264. vs.also, Neale 3 B.Wyllie, 533­C. ;&
Waldo vs. 7 Johns. vs.Long, ;173­ Swett 3Patrick, Fairf.

and vs.9, Rickert 9 in416,Wend. whichSnyder, last case
the was to recover counselplaintiff permitted fees paid by

inhim defence of his possession.
showThese cases that when the has beenplaintiff evicted

he recover themay costs of the suit him.against And as
in this case he commenced the action theby representations
of the defendant, there seems to be no reason he iswhy not
as well entitled to recover of the defendant the costs he has

ifas an action had beenpaid, brought against him for ob-
thestructing the costs ofhighway, which, the author-upon

heities, might recover.
W~etherefore think the of the wasinstruction court cor-

rect. on the verdict.Judgment


