
40 GRAFTON.

State v.The Squires.

and be in law sufficient.crimes, yetdifferent thatBut hap­
in thecases where offence described inonly the countpens

inis a offence, itself divers cir­complicated comprehending
each ofcumstances, which is an offence in; as an indict­

forment which allmurder, the cir­necessarily comprehends
cumstances that to constitute and an in­go manslaughter ;
dictment for which contain allmay theburglary, allegations

to sustainnecessary a conviction for larceny.” 2 East P.
515, 516.C.

We are, therefore, of that the motion in arrest ofopinion
must be and that therejudgment overruled, must be

verdict.on theJudgment

Downer vs. Clement & a.

mortgageeWhere a enters and takes of the mortgagedpossession premises, by
of a of mort-virtue writ a suit on the themortgage againstpossession upon

gager, and remains in the and for onecontinued actualpeaceable possession
righta no inmortgagee has to redeem.thereafter,year subsequent equity

mortgageesNor are to notice of suchentitled andsubsequent possession.entry

toin Equity,Bum redeem certain mortgaged premises.
case was submitted to the decision ofThe the court upon

facts.the following
On the of Milesday December, 1827, Randall,17th being

of thein fee them to Rebeccaseized premises, mortgaged
to ofDavis,and secure the three notesSally paya-payment

tosaid and one note said Af-Rebecca, Sally.ble to payable
theon same he the sameterwards, day, mortgaged premises

three otherto one L. to secure the ofJohn Davis, payment
the transferrednotes. On 1834,7th of Davisday February,

ofthe dayhis notes and to On 10ththemortgage plaintiff.
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theFebruary, 1835, said beforeSally that in-having time
Clement,termarried with Amos the requested theplaintiff

said andRebecca, andClement to makewife, out an account
of the rents and of theprofits premises, been inthey having
the of them, and of the sumsoccupation due each of them,
that he andmight offered toredeem; the amount duepay
on the and tendered themortgage, sum of seven hundred
dollars in thereof.discharge refused toThey receive the

that themoney, alleging toright redeem was foreclosed.
One of the tonotes, said Rebecca on thepayable first day
of was1829, not when itApril, paid became and thedue,
said and both thenSally Rebecca, sole, requested both Ran-
dall and Davis to it, which topay they neglected do.

In order to foreclose the to themortgage adefendants,
of was sued outentrywrit thereon against on theRandall,

ofday October, 1829,16th who then theoccupied premises,
at the ofMay term,and this a1830, court, conditional judg-

ment was rendered which notthereon, satisfied abeing writ
wasof and on theissued, 15th ofpossession day July, 1830,

of the was delivered to thepossession saidpremises Rebecca
and theSally, by officer. have everThey since held actual
and and onthereof; thepeaceable possession 7th ofday

1834, when Davis transferredFebruary, his notes and mort-
the hadto held suchgage plaintiff, threepossession nearly

a halfand years.
the court ofShould be that theopinion has theplaintiff

to redeem the then an isright auditor to bepremises, ap-
otherwise the bill is to be with&c,; dismissed,pointed, costs.

for the hasforeclosure ef-Joseph Bell, plaintiff. The no
fect, the ofinterest theexcept whomupon againstperson

wasthe suit a aAnd foreclosure bill inbrought. by equity
the interest ofaffects those who are made toonly theparties

Beach,vs. 3bill. Haines M. 459.Johns. Ch.
under aThe foreclosure takes theonly interestpurchaser

xi. 6von.
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theand that is only against partiesforeclosing,theof party
the bill.to

whose titlethose onlybar uponandentry possessionThe
made.isthe entry

consequent-andto thehomeis plaintiif,notice broughtNo
is not barred.hely

vs.Kittredgeciteddefendants,for theWoods,Goodall &
Hidden, 5 Dittoand vs.Gilman424,II.Bellows, 4 N. Rep.

in this case.authoritiesconclusiveas30,

be decidedthis case were to independ-Gilchrist, J. If
this andstate,of uponand decisionsthe statuteofently

of thisto casesasrecognized applicableprinciples,general
this ishold thatundoubtedly plaintiffwe shouldcharacter,

ofas to no-the necessitydoctrineto redeem. Theentitled
all those whosetoforeclose,tothetice by party attempting

is well settledforeclosure,thebe affectedmay byinterests
elsewhere.and acted upon

of thethe commencementatincumbrancers existingAll
have an interestfor; theyentitled to becomearesuit, parties

ofanand to haveaffected, payingought opportunitybeto
that would beinjusticeincumbrances. Thetheoff prior

because aretheywere to lose their rightsif theyproduced
rule, hastherefore,is Theverymade apparent.parties,not

theand acted that subse­uniformlywell settled, upon,been
be if the; and, omitted,mustincumbrancers partiesquent

then4 vs. 3Beach,will not bind Hainesrights.decree
R. 531.R. 459­ 5 Conn.;Johns. Ch.

that the whether thequestion,are ofwe pro-But opinion
have foreclosed the to re-rightof the defendantsceedings

the of thisconclusivelyis settled statuteland, bythedeem
that if theactto Therelating mortgages. provides,state

broken,is enterafter the condition&c., shall,mortgagee,
undereitherinto the processmortgaged premises,peaceably

inand remain thewithout such shallof orlaw, process,
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of theand continued actualpeaceable premisespossession
for the of one after unlessyear entry,such paymentspace
or tender be the to re­yearthereof made within the right
deem shall be 486,foreclosed. N. H. Laws (Ed. 1830.)

has been statute inA to this the caseconstruction given
of 4 isN. H. 424. It thereBellows,vs.Kittredge Rep.

“that of thethe takesaid, mortgagee may land,possession
actualand remain in the and continuedpeaceable possession

if the dofor a after broken andyear condition ; mortgager
is isnot redeem within the his foreclosed. Ityear, right

obtainimmaterial whether the in casethismortgagee pos­
or without is itsession Nor inby by entry process.process,

orto notice to the his as­necessary mortgagereaseany give
bound to take no­of aresuch Rut theysigns, possession.

of the consequences.”tice or abideit,
5 N. the30,the of vs. H.Hidden,In case Gilman Rep.

of vs. is andon,case Bellows commented approv­Kittredge
“and if the at time after con­said, anyed it is; mortgagee,

in and continueddition the actualremainbroken, peaceable
this the a bar to theis, statute,for a underyear,possession

statute seems toto redeem. The of the usright language
from doubt.”to be clear and free

in thethe defendants had andthis case been peaceableIn
the three andstatute,actual arequired by nearlypossession

and thethe tender the demandbyhalf beforeyears plaintiff
of the Wehim for an account rents and are,by profits.

inthat no equityof the hastherefore, rightopinion plaintiff
to redeem the premises.

dismissed.Bill


