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plaintiff plea usury rejected,Where the seeks to have a of because he is a bona
good consideration,indorsee a due,for before the was without noticenotefide

of usury; replication.the it is not to facts innecessary set the forth a

negotiable due,Where a fide, paymentnote is indorsed bona is of abefore it in
it;precedent debt, any existing againstwithout notice of the trans-defence

valid, effectual,fer as perfectis as had in forpaymentand if it been received
sold,goods or in any dealing.the course of other commercial

But awhere note is in amerely,indorsed and transferred as collateralpledge
security, ;the general property theremaining in indorser the indorsee takes

ait like chose subject any mightin action not to defence that benegotiable,
indorser,made to it in arising priorthe hands the toof the time when notice

is ofgiven the indorsement.
A deduction of three the usurytimes amount of taken can onlybe made from

moneythe the subject corruptwhich formed matter of the agreement, or the
debt;on money,interest that and from anynot other and it appearmust

pleafrom the that the prayed maydeduction for be thus made.

Assumpsit twoupon forpromissory notes, each,01765-60
dated February 5, 1834, by the de-payable George Little,

tofendant, Moses P. or one in and theLittle, order, six,
other in months fromtwelve, and toby him indorseddate,
the plaintiff.

The defendant afiled forth onsetting that the 5thplea,
of heFebruary, 1834, was indebted to Moses theP. Little,

who is still in fullpayee, and oflife, sound inmind, the sum
of and no02255-69, more—that it was then corruptly agreed
between M. P. Little and that for thehimself, andforbearing

of ofgiving day saidpayment sum, the defendant should
P.M. Little over andpay above the lawful interest01000

said sum of thatupon on the same inday,02255-69—and
of said he executed andpursuance agreement, delivered to

M. P. theLittle notes described in the plaintiff’s declaration,
and included therein said sum of of hewhich01000—all

tooffered hisverify by own inoath, of the statute.pursuance
Wherefore he a deduction ofprayed three03000—being
times the amount of the so and se-illegal interest taken
cured.
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noThe that deduc-allegingfiled aplaintiff replication,
tion de-that the noteto be because heought made, said
scribed was deliveredin the second in the declarationcount
to him aP. for valuable andby Little, consideration,M.
that he andfaith,the in withoutgoodreceived same notice
that it before it waslonghad been forgiven any usury, due,
to wit., he offered to5th, 1834, verify byDecember which
his oath.

In filed an affidavit,of thesupport replication, plaintiffthe
on he lentsetting December,forth that the of M.1834,5th

P. Little for he of that datenote,which took his ;$2500,
to likewise of him the two notesand, secure the tooksame,

ofof the the this anddefendant, subject action;which are
time until the commence-that at he andthem,the received

orthe eithernotes,ment of he had no notice thatsuit,this
or other unlaw-for usury,of were inthem, anygiven, part,

ful consideration.

that thecontendedfor theLivermore,Bell plaintiff,Sf
wasdefendant nottheto show thataffidavit stated enough

notes,to these inusury,ofentitled to set the defenceup
517, Olcott vs.6 N. Rep.the hands of the H.plaintiff;

in in theitself, statingthe was inconsistentpleaAlden—that
money forborne wasdid that theit not statesums—that
the replication,notes sued—and that beingincluded in the

that it was in-notes, showingas to one of thean answer
avoided the wholewithout notice,it was duedorsed before

R.Mass. Per-81,48 1 PI. 523 2; ;1 Lev. Chitty’splea.
vs.kins Burbank.

equi-tothat excludethe defendant, argued,forBellows,
in the usual coursethe transferredties notes must have been

takes a innote pay-aof commercial business. When party
it all de-subject tomust takeof hedebt,ament precedent

; Pick. R.6BrothersouR. Rosa vs.85,10 Wend.fences.
werethese notes notAlthoughvs. Hale.259, Thompson



m GRAFTON.

Williams v. Little.

a is Theyfor the thedebt,taken same.precedent principle
in of busi-were not transferred the usual course commercial

time,had been sold at the defencetheyness. If the would
let moreover,been in. one of wasAnd,have them dishon-

andat the that wasored notice.time,

in that the notes taken on aBell, insisted as werereply,
loan of the of themoney, security being transaction,part

of,were not taken out of commercial busi-they the course
that cited,ness and the authorities did not; therefore, apply.

Also, one note taken before itthat was was and thatdue,
had ifthe the to recover both.that, notplaintiff right

Parker, C. J. is theIt contended that the ofreplication
in ofcase,this avoids the inmatter theplaintiff, plea part;

itsis,that in relation the theto note described in second
and that thecount; and a answerentire,plea being general

theto thedeclaration, of the avoid­byoperation replication,
the in is to iting avoidplea part, entirely. Without stop­
to enquire thewhether ob­ping which thisprinciple upon

jection is based is not theconfined to cases where isplea
ininsufficient aslaw, an answer to ofsome the andcounts,

not to cases where the hisapplicable plaintiff, by replication,
avoids the as to one orplea, counts,more of the but not as

all,to vs. 431,10(Colby Everett, N. H. andRep, auth.
it is insufficient this tocase thatcited,) say, technical rales

of special topleading, although they may some extentapply
in eases of this do notcharacter, govern, very strictly, pleas
of usury under our statute. 3 N. H. 117,Rep. Copeland

fact,vs. Jones. In no isreplication where thenecessary
seeks to have rejectedtheplaintiff plea because he is a bona

forindorsee a good consideration, before the wasnotefide
due, without ofnotice any usury. The will rejectcourt
the theplea, affidavit of theupon theseindorsee, stating
facts. 3 N. H. 119, vs.Rep. Forbes how­may,Marsh. It

beever, convenient to afile and noreplication, objection is
toperceived the course inadopted this case.
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the first notesurrendersitself,The byreplication, standing
been filedto the the affidavitthe of Hadoperation plea.
hisnot, affida-would bywithout a thereplication, plaintiff

noteso far as thatrule,thevit, his case withinhave brought
in theorin theis not averred replication,concerned. It is

tothat note was negotiatedthatit,affidavit accompanying
the was due.before itplaintiff

thecount,in secondto the note described theIn relation
to theand deliveredthat it was indorsedallegesreplication

thatandconsideration,athe for valuablebyplaintiff, payee,
hadthat itnoticein and withoutfaith,he received it good

due, to wit.,before it wasfor usury, longbeen given any
that thisshownthe hadDecember 1834. If affidavit5th,

the note became thewhichtransfer,was an absolute byupon
ofavoided the effectwould haveof the itplaintiff,property

states, that onthe affidavitthe that note. Butplea upon
alent P.the M. Little1834,of December,the 5th plaintiff

twowith these notesand his note therefor,certain tooksum,
arises whetherquestionas and theof defendant security;the

canas a security only,of this collateralnote,the transfer
the defencehimself ofavailingfromthe defendantprevent
done ifhe have theof in the same manner mightusury,

been indorsed.note had not
it isthat a note indorsed before due,been contendedhasIt

of a sub-debt,of the isdischargein consideration precedent
of the that it wouldall in the hands indorseeject to equities

of theto had it remained in the handssubjectbeenhave
ifthat indorsed in the courseadmitted,it isalthoughpayee;

it itwouldof transactions be otherwise. Andcommercial
that ais further an indorsementcontended, uponthereupon

in-like anloan of or a sale for standsmoney, money,upon
adorsement for debt.precedent

is not at all that distinction above suggestedIt clear the
case vs.is to be sustained The Rosa Broth­authority.upon

todefendant,for the full85, cited theerson, goes10 Wend.
of isbut that case and init; explained, qualified,extent
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Smith vs. Loan,Van 16 659,Wend. where isit thatheld,
“In an action a bona ofby holder a note, obtained be-fide
fore thematurity transfer,by maker cannot set de-anyoff
mand he had theagainst at the time of thepayee transfer,

the note wasalthough holderthe inaccepted by payment
of a unless theprecedent debt, note was originally made for
the accommodation of the or waspayee, satisfied whilst in
his andhands, fraudulently him intoput by circulation.
Even thethen, set-off is not allowable if the holder can

that he it inreceived usualprove the course of trade, paid
value, with or creditparted gave onproperty, the faith of
the at the time of the transfer.”paper

a ofAs matter theprinciple, distinction contended for
in our becannot, Theopinion, supported. party who takes

a note,negotiable by indorsement, bona fide, before it is
in aofpayable, andpayment precedent debt, discharges that

without notice ofdebt, defenceany existing theagainst
ashas meritorious a case asnote, he who receives the note

in for sold at the time.goods 2payment Peters' S. C. Rep.
170, 182, vs. If it beTownsley Sumrall. said that the one

with his the faith ofproperty theparts upon promise con­
in the istained note which received in payment for the
it be thatanswered, thegoods, may other, giving credit to

with andnote,the andischargesparts toobligation pay
which inmoney, is, of ofcontemplation law, property quite
aas character. Hehigh cannot, after such andpayment

maintain an action thedischarge, upon debt he has thus
because the maker ofdischarged, merely the note he received

in have hadmight some defence it inpayment against the
hands of the from hewhom receivedpayee it. There is a

consideration. He has with asufficient right. Some­parted
more tois enable himthing necessary to recover his debt
he has surrendered.which He be tomay restored his right

ofto recover the amount his if thedebt, maker avoids the
note in his ahands defence which to the in-­by arose prior
dorsement. theBut holder thus with hishaving parted
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which maker hadon the faith of a thepromiseproperty,
dishonor,no marks of themade and which borenegotiable,

ahe has not as and meritoriousrecurs Why goodquestion
with ormerchandize,title as he who incurredhad parted

a similar If the holderconsideration.responsibilities, upon
a to note in one becase,failure recover the themay, upon
histo and recover his debtremitted original right, against

he in mer-the indorser the other recover back his; may
or its or the he hasvalue,chandize, money paid.

of leadNor are we aware which should to suchany policy
a of adistinction. The debt or to asis, be,payment ought

a as a sale of loanmuch commercial transaction or agoods,
it theis in usual course of trade toof Ifmoney. purchase,

to in the usual of andit also be course trade commer-ought
tocial dealing pay.

thatanswered,farther be in this the notescase,It might
to in of awere not transferred the paymentplaintiff prece-

wasthe that the moneyfrom casedent debt. It appears
thatto at the same timeP. Littlethe M.loaned by plaintiff

the notes.he received
toobjectionsustain hiscannothowever,The plaintiff,
totitleof for another reason. Histhe plea,the reception

thehim within principle,not as tonote is suchthe place
isittransferred beforea holder of a note,bonathat fide

defences whichtakes it fromnotice,withoutdue, exempted
notisin the Heto it the hands of payee.be mademight

him, onlytonote. is indorsed butof the Itthe purchaser
a commercial indorse-is notThissecurity.as collateral

inis an indorsement pledgethe Itwithinment, principle.
inremains thestill payee.generalThemerely. property

of to thehis debtwill so muchit is itcollected, payIf
is hisand the lossremains,not, the debt stillIfplaintiff.

isthe insolvent,that the payeeand not of Ifloss, plaintiff.
andhis hedebt, maycollectunable tohemaythe plaintiff

lose it on thebut he willof this note;the amountlosethus
istheIfsecurity. payeeis a collateraldebt for which this
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his ofor if can collect debt thesolvent, the him,plaintiff
entirelyof note would be for thethis benefit ofcollection

for the of theand not benefit notwith-the plaintiff,payee,
the of theindorsement;the and on debtpaymentstanding

to the all of the latter inrightfrom the plaintiff,due payee
an haswould be at aonlythe note end. The plaintiff spe-

cial in the innote,the general property remainingproperty
the payee.

R. 637,Johns. citederror,In vs. 20Bay, in.Coddington
notes had been transferredand relied on in the86,10 Wend.

itincurred and;as for liabilitiessecurity merely, previously
of trade,in the usual courseheld that receivedbeingwas not

were notthe indorsees entit-consideration,nor for a present
true owner.hold the Mr. Chancelloragainstled to them

case, said,in thein his opinion originalKent, delivering
“ them in the usualnot to coursenegotiatednotes wereThe

ofnor in antecedent andanyof or trade,business payment
advanced,for debt cre-cash,nor ordebt, propertyexisting

and ofon the creditincurred, strengthorated, responsibility
R.5notes.” Johns. Ch. 57.the

where athat note is in-decided,have thusalreadyWe
a the indorseesecurity,as collateral takesdorsed in pledge,

a demanda of the maker to setit to offsubject againstright
at time he received no-due himself the whentothe payee,

foundedthis was on thethe indorsement. Andtice of
a note is indorsed as athat where collateral secu-principle,

in indorser,the the in-remainingthe generalrity, property
takes, nota subjectit like chose in action negotiable,dorsee

in thesubjectit would be hands ofto whichto all defences
is of theat when notice indorse-giventhe timethe indorser

vs. Bean, N. H. Rep.ment. Jenness (10 266.)
if received.insufficient,the in this case is ItpleaBut

sued,included in the notesthat the of issum 1000states, f
of theof sumfor forbearance and day paymentgiving
the moneyof is thatbut there no allegation$2255-69;

thewas, agreement,and which theforborne, usury byupon
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to be or Norof in these notes.any is includedpaid, it,part
is there fact can beis in the which thatany fromthing plea
inferred. madeIt is settled that the can be onlydeduction
from the of thesubjectwhich formed the mattermoney

or from the of andmoney,interest thatcorrupt agreement,
not from other debt. N. vs.any 3 H. Gibson185,Rep.
Stearns.

Without into the consideration of other ob-entering any
jections to the this aforms for its re-sufficient reasonplea,

thejection. defendant shouldIf it noverify hisby oath,
could be renderedjudgment it.upon

von. xx. 10


