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fore have been forgery. But if, by the language then used,
the defendant intended to charge the plaintiff with forgery,
that should be set out by way of innuendo, and not. by aver-
ring that he made such a charge in direct terms. . The de-
fendant did not utter, substantially, the words imputed to
him. If by what he did say, he intended a similar charge
to that set forth, that should be made to appear in a different
manner. )

These observations apply with equal, if not greater, force
to the other count.

Verdict set aside.

Barcaeiper vs. TavLor.

Where, in a writ of entry, founded upon a mortgage, the defendant pleads the
general issue, and sets up as a defence the payment of the mortgage debt ;
the verdict of the jury, finding the issue for the plaintiff, cannot be used on
a hearing in chancery, to determine the amount due.

And so, if the only matter in controversy between the parties is whether a cer-
tain payment was made, and the court, with the consent of the parties, in or-
der to simplify the case, submit that question to the jury for an answer, and
upon the return of the answer, finding that it was not made, a general verdict
is entered ; the answer of the jury is not evidence upon the hearing in chan-
cery, to establish the amount which is due ; but such hearing must be had
apon independent evidence, to be laid before the court.

Writ or ENTRY, upon a mortgage. Plea, nul disseizin.
On the trial, 1t appeared that on the 20th of June, 1829, the
defendant was indebted to the plaintiff, and gave a note for
$508'68, and executed the mortgage in question, to secure it.
On the 27th June, 1829, he paid $273-49, and on the 3d
July, $37-20, which sums were indorsed. . Subsequent: to
this the defendant became indebted to the plaintiff in other
sums, and it was agreed that part of the sums indorsed
VOL. XI 17
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should go in satisfaction of that indebtedness, instead of be-
ing applied to the mortgage debt; and the defendant made
a new note for $50868, of the same date as the first, on
which was indorsed, as of June 27, 1829, $227-69, which
was the balance of the former indorsement, after deducting
the sum agreed, and the old note was given up to the defend-
ant.

After this there were mutual dealings between the plain-
tiff and defendant, and on the 3d of March, 1832, the plain-
tiff received of Rhoda and Daniel Fogg their note of $278.-
73, on account of the defendant, for which he gave the de-
fendant credit on his books.

At this time he had furnished articles to the defendant,
and held notes agamst him.

The defendant offered evidence to show that it was speci-
ally agreed by the plaintiff, when he received the note against
R. and D. Fogg, that it should be applied upon the debt se-
cured by the mortgage ; and thereupon he contended that the
evidence proved that the debt was fully extinguished, and
the mortgage discharged.

The evidence upon this point being submitted to the jury,
they found that there was no agreement that said note should
be applied to the payment of the note secured by the mort-
gage; and a general verdict was thereupon taken for the
plaintiff.

The plaintiff having moved in the common pleas for judg-
ment as of mortgage, the defendant offered the same, with
other evidence, to the court, to show that the sum of $278-73
was agreed to be applied upon the debt secured by the mort-
gage ; and contended that the conditional judgment should
be rendered only for a nominal sum.

If the evidence thus submitted ought, under these circum-
stances, to be considered by the court, the weight of it, as it
now stands, is in favor of the existence of such an agreement ;
but the plaintiff contended that the defendant, having sub-
mitted thismatter to the jury, upon the question of the plain-
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tiff’s right to recover, ought not to be permitted to try it
again, even in reduction of the conditional judgment,

The question thus stated was reserved for the considera~
tion of this court.

James Bell, for the defendant. 'The defendant moves that
the conditional judgment be rendered for a nominal sum, and
in support of this motion refers to the depositions proving
the payment of the mortgage debt. He conceives that the
court are to render this judgment independently of the jury,
“for so much as they believe to be due in equity and good
conscience.” N. H. Laws 511. :

The finding of the jury, (which may have been correct
on the evidence before them,) was simply that the mortgage
debt had not been fully paid.

The question of the amount of damages was not one which
could come before the jury; and even if it should be con-
tended that they have, in substance, found the amount due
on the mortgage, their opinion is not binding upon the court,
who will decide it upon the evidence before themselves. 12
Mass. R. 412, Lyman, Judge, §c., vs. Warren.

Bartlett, for the plaintiff.

Parxzer, C. J. In order to settle the effect of the special
finding in this case, it is necessary to consider the mode in
which the case was presented to the jury. ‘

The plea filed put in issue the title of the plaintiff under
his mortgage. There was no question that the mortgage
was duly executed, and that it conveyed originally a valid
title in mortgage, to the plaintiff ; but the defendant contend-
ed that the debt had been fully paid, and that the plaintiff,
therefore, at the institution of his suit, had no valid title to
the land. 'This was a matter of fact for the jury to settle,
By the statute of this state, payment of the mortgage money,
even after condition broken, defeats the mortgage. 1 N. H.
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Laws 486; 1 N. H. Rep. 332, Sweit vs, Horn; 56 N. H.
Rep. 256.

In the course of the trial before the jury, to ascertain wheth-
er the mortgage money had been paid, and thus to determine
whether the plaintifi had any title, the only question in dis-
pute between the parties seems at last to have been, whether
a certain note of Daniel and Rhoda Fogg, which the plain-
tiff had received on account of the defendant, and passed to
his credit in the general account between them, was in fact
by special agreement, to be applied in payment of the mort-
gage debt. This question was submitted to the jury, and
they found that there was no such agreement. 'This mode
of trial, by a special question to the jury, must have been by
the consent of the parties, perhaps on the suggestion of the
court, for the purpose of simplifying the case. The techni-
cal issue was, whether the defendant had disseized the plain-
tiff ; and the court, without the consent of the parties, could
not have directed the jury to find any particular fact, only,
which might have been involved in the issue, Upon this
finding of the fact, actually in controversy, a general verdict
was taken, finding the issue upon the record.

The result thus attained is the same that it would have
been had the jury been directed that the only matter in con-
troversy between the parties was, whether the note of D. and
R. Fogg was received in payment of the mortgage debt ; and
if they found it was so, that they should return their verdict
that the defendant did not disseize the plaintiff ; but if the
note ‘was not to be thus applied in payment, the plaintiff had
lawfully passed it to the credit of the defendant, in their gen-
eral account, and that the verdict in that case must be that
the defendant did digseize the plaintiff in manner and form
as he had alleged.

Had the trial taken this shape, we think the court, upon
the hearing in chancery, to ascertain the amount due, must
go into evidence independent of the finding of the jury; and
could not take official notice of the fact thatthe jury, in com-
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ing to their conclusion that the defendant  was guilty of a
disseizin, must have been of opinion that the note of D. and
R. Fogg was not received specially in payment of the mort-
gage debt. The verdict would settle nothing but the fact of
the disseizin. The court, to be sure, would know that the
jury found, or ought to have found, that there was no special
application of the payment to the mortgage ; but they would
have this knowledge only by inference, from the fact that
nothing else had been in dispute. If the matter in contro-
versy, instead of being confined to this simple fact, had in-
volved several controverted facts; as, for instance, if the de-
fendant had alleged that the mortgage had been fully dis-
charged by payments made at several different times, and the
plaintiff had controverted all those alleged payments; the
court could not have inferred, from a general verdict, that the
jury had found any particular sum to be due, for they might
well have found some of the payments alleged and not others.
In a case of that character, it would be very clear that the
court, upon the hearing in chancery, could not enquire of the
jury how many of the payments they found to have been
made, and what sum they thought to be due, and then render
a conditional judgment upon that information. - And the fact
that only one payment was alleged, can make 1o difference
in the principle. The court could no more act upon an in-
ference drawn from the finding of the jury, than they.could
act upon the answers of the jury to a question put to them
in the case last supposed. : :

And we are of opinion that these considerations indicate,
conclusively, that the special finding of the jury in this
case cannot be received in evidence on the hearing in chan-
cery. It was not of itself a verdict, but an answer to a ques-
tion, taken by consent; as the foundation of a verdiet, for: the
convenient transaction of business; and no. greater force or
effect should be given to it than would have been: given to
the inference which might have been drawn upon the return
of a general verdict. : That proceeding .was not. had with a
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view to the hearing in chancery. The verdict settles the fact
that the plaintiff has a title by mortgage, but the hearing in
chancery is open to any evidence which may show the amount
due.

SovtH Hawrron vs. Hamperon FaLrs.

Prior to the statute of January 1, 1796, an illegitimate child had its settlement
at the place of its birth, and could not acquire a new settlement by a resi-
dence in another town while under the age of seven years.

A.pauper who is an alien, having no seitlement in this state, is entitled to
support in the town where his wife has her settlement; and such town is
liable to any other town by which such assistance may be rendered, though
such town has its ultimate remedy against the county.

Where the pauper is sick, and needs the assistance of his wife, who is other-
wise able to maintain herself, both may, by the necessity of such agsistance,
become paupers, and liable to support.

Assumpsir, for the support of a pauper. 'The declaration
set forth that Louisa Wood, wife of Timothy Wood, resided
in South Hampton from January 3, 1836, to March 3, 1836,
and was poor and in need of relief, and had no relations of
sufficient ability to support and maintain her; and that
Timothy Wood during this time was a pauper, having no
settlement in this state, and was liable to be supported by
Hampton Falls, where his wife had her settlement ; and that
the overseers of the poor of South Hampton relieved and
maintained Louisa and Timothy during said time, and there-
by expended the amount claimed for their support.

The plaintiffs proved that Louisa Wood was an illegiti-
mate child of Sally Shaw, and was born at Hampton Falls
some time in the winter of 1791-2—that Sally Shaw was
the daughter of Malachi Shaw, who had his settlement at




