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jBatehelder v. Taylor.

the factverdict settlesthe in Thehearing chancery.view to
the inhearingtitle butthe has a bythat plaintiff mortgage,

is to the amountwhich showchancery any mayevidenceopen
due.

Hampton Hampton Falls.South vs.

illegitimate child had its settlementof anPrior to the statute 1,January 1796,
resi-a new aat of its and could not settlementthe birth, acquire byplace

ofageunder thein another town while sevendence years.

is tono settlement in this entitledhavingan state,who isA alien,pauper
has her and issettlement;his wife such townin the town wheresupport

thoughwhich such assistance beliable to other town may rendered,any by
theagainstultimatetown has itssuch remedy county.

is and the assistance of his who is other-needsWhere the sick, wife,pauper
both the of suchable to maintain herself, necessity assistance,may, bywise

and liable tobecome support.paupers,

of afor the The declarationAssumpsit, support pauper.
Wood, wife of Timothy Wood,that Louisa residedset forth

3, to1836, 1836,from MarchJanuary 3,in South Hampton
relief, and had no ofand in need of relationsand was poor

to and maintain andher; thatability supportsufficient
this time was aWood noduring havingTimothy pauper,
and was liable to bestate,in this bysupportedsettlement

had her settlement;where his wife andFalls, thatHampton
ofof the South relieved andHamptonpoorthe overseers

said time,and andTimothy duringLouisa there-maintained
foramount claimed their support.theexpendedby

anthat was illegiti-Louisa WoodprovedThe plaintiffs
at Fallsand was bornShaw,Sally Hamptonmate child of

of wasthe winter ShawSallyin 1791-2—thatsome time
atof who had Ms settlementMalachi Shaw,the daughter
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in to LouisaFalls, and died or 1786—thatHampton previous
was the wife of never had settle-Timothy Wood, anywho

inin was taken sickTimothyment this state—that said
November,in and remained in1835, sick,South Hampton,

a and till hehimself,destitute unable tosituation, support
ofdied, about 1836—that the town SouthApril 1, Hampton

furnished and his who then lived together,Wood dur-wife,
the theaccount,mentioned in the withtimeing supplies

charged.
The then indefendants that Shaw livedSallyproved

for two or three next the ofKensington years before birth
Louisa; that,and soon after her birth, Sally Shaw returned
with her child to where she resided forKensington, about

herafterwards, decease,until and hertwenty years daughter
tillresided her withLouisa there Wood.intermarriage

The alsodefendants that toimmediatelyproved prior
sickness, he and his wife outWood’s worked on wages sepa-

rately ; she cents week forfifty-eight her ser-receiving per
her thatvices, besides own and hesupport; after became

withunable to labor, she, such voluntary assistance as she
from her and friends,neighborsprocured andsupported

untilnursed him 1836—that thatJanuary 3, about time one
theCurrier, with ofJohn consent Timothy butWood,

the will and consent of his forwife,against applied assistance
to the selectmen of South for and in behalf ofHampton,
Wood and his whowife, rendered thethereupon assistance
furnished. the whole time till hisDuring death, Louisa

had theWood entire care of her husband as his nurse and;
the town of South at nowasHampton for otherexpense

shenursing was in; health, and able togood earn her wages,
as she had done before and has done hisever since death.

It was that at of theproved term court ofFebruary com-
mon the1837,pleas, overseers of South laid be-Hampton

the a claim,fore court theembracing items mentioned in the
account annexed to the forwrit, incurred dur-expenditures

the andsickness funeral of Wooding and; the court allowed
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and theWood, chargesand doctor’s bill of saidthe boardfor
inform-at timethathis funeral The overseersfor expenses.

forcourt that the was for theed the account expenditures
declined, anywife allowand his but the court to;Wood

anotof as she waswife,for the Wood’sthing support
thesum the court coveredcounty The allowed bypauper.

whichto writ,whole amount of the account annexed the
trial,was theproved upon except $11-46.

forthefortaken, byA verdict was plaintiffs,agreement,
is to beiton be orrendered,which is tojudgment$11-46,

asdefendants,theand a foraside,set verdict enteredgeneral
courtthe direct.may

1. Thatcontended,Tilton for theFarrar, defendants,if
theofis theLouisa Wood not a withinpauper, provisions

“ beingais,statute. The of the statutephraseology person
and to herself,unable maintain him or bemay support-poor

The facts set in the caseed,” forth directly negative&c.
the that Louisa W ood was unable to maintainallegation
herself.

hadLouisa Wood no at2. settlement Palls.Hampton
a inacquiredShe settlement months’three residenceby

withoutKensington warned shebeing out,legally provided
of anwas such at the time a bethat settlementage might

asThe statute to three months’ residencegained. excepts
individuals,certain sent abroad for of andeducationpurposes

afromnursing, gaining alland, bysettlement; implication,
without would aother settlementpersons exception bygain

wassuch residence. There a ruledifferent at common law,
which, in case of an aby newillegitimate child, settlement

notcould be before the ofgained seven but weage years;
contend that the statute must be as theregarded overruling

law incommon this particular.

Bell,Jas. for the labor of wife isThe the theplaintiff.
of theproperty husband. The can controlcertainlypauper



137TERM,DECEMBER 1840.

Hampton HamptonSouth v. Falls.

her inservices, case of sickness on his and,orneed, part;
if both are acause, groundfrom this it is sufficientpaupers

afor claim oflegal assistance.
Prior to the statute of anJanuary 1, 1796, illegitimate

child had its this state at the itssettlement in of birth.place
thisIn case the atbirth of the was Falls,pauper Hampton

and there is ano has settle-that she since gainedpretence
ment in other it haveany byunless beentown, may gained
a residence in for more months,than threeKensington
while thatunder the of seven We contend theyears.age

ofproviso the of fromI.,statute 5 George exempting persons
a forgaining sent,who or were abroadwent,settlement pur-

ofposes or was to innursing education, designed exempt
its terms all the of fromyearschildren under sevenage

againing to the rule then wellsettlement, conformityin
ofestablished at think thecommon law. We phraseology

the at law,statute the common asso decisionsconforms to
to require and such construction has been;this construction
given to states. 1similar in Black. Com.adjoiningstatutes
459 1 vs. Not-; 260,H. BmoSalk. R. 1 N. Rep.121;

3 Ev.tingham ; ;vs. Gil.Haldington1 9, KingDoug.
vs. 2316,1048-50 3 N. Dorchester; Deerfield;H. Rep.

; 388,12 Mass. Somerset109, WrightMass. vs.Wright
vs. Dighton.

liable to be relieved bywereIn this case both paupers
re-be when theytotheySouth where happenedHampton,

aand has305, remedythat townrelief H.quired N. Laws;
is re-settlement, whichthe wife’sover the ofagainst place

with the wife, lookingto husbandthe alienquired support
;Dec. 1828Statute, 16th,to the for remuneration.county

to theH. as madewasN. Laws 300. So far payment
de-received has beenthe the amountby county,plaintiffs

fora is taken the remain-their and verdictfrom claim,ducted
merely.der

VOL. 18XI.
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Up theham, Wood,J. The case finds that Louisa pauper,
and1791-2,in the winter of at Falls,bornwas Hampton

an child. therefore had her settlementwas Sheillegitimate
ille-1,to our statuteas, 1796,in that oftown; prior January

theirchildren had their at the ofsettlementgitimate place
birth.

if ahowever,are to this Thus,There rule.exceptions,
ora ofis born in a house orcorrection,child gaol, hospital,

an of the motherthe of order for removalexecutionduring
byto where the has beenanother,from one or motherparish
toininto an ordercollusion or fraud sent adjoining parish,

a in such casesbirth,fix the settlement of child there itsby
its these excep-the child has the of butmother;settlement

of the birthaffirmatively.tions must be The placeshown
will ofotherwise be conclusive evidence the settlement.

thein the case that the mother ofIt appears pauperpresent
andshe a oryear two,left where had residedKensington,

at Falls,to and that within a shortwent reside Hampton
there the was isafter her removal born. Theretime pauper

to tohowever,no show that her returnevidence, tending
incollusion,fraud orwas by anyFallsHampton procured

the childto the burthen of settlement of herorder impose
under such circumstanceson that town. Her return there

itas was herhave been naturally expected,might perhaps
at no to thetown; least,native fraudulent design change

theof the child can be from mere factsettlement presumed
of removal.

Wood, theit is said that Louisa pauper, subsequentlyBut
tak-bya new settlement in her motherKensington,acquired

after the birth of saidwith her to soonKensingtonhering
there with her for some and thisLouisa, years ;and residing

ofthe whether a child under thequestion ageupondepends
law acould, acquirethe then new settle-was,seven asyears
The was ofyears agein its own sixment right. pauper

clear that shethe was It iswhen statute of 1796 passed.
no of that act.settlement since theacquiredhas passage
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Did she aacquire in her own to thesettlement right prior
of that act ? It is contended that she did.passing
said,It is in Gilberts “that the earliest1050,Evidence

in awhich childperiod can a settlement in its ownacquire
at ofis the seven andright, age years Thisforty days.”

istime for the areason that child is considered asspecified
of an ofcommencing at sevencapable yearsapprenticeship

and thatage, days residence after that time under in-forty
will adentures itgive settlement.

But it is the al-that common lawurged has beenEnglish
tered our statute of 5 aby I., which residence ofGeorge by

for three in aany person anymonths town gives settlement
to such unless he has been warned and thatperson duly out;
it has been also altered act of thewhichby George III.,2 by

atime for settlement onegaining was extended to leav-year,
the other of the of ining act 5 force.provisions George I.

The to these acts is said to sustain this forproviso position,
the reason that the is therein made “thatexception persons
who shall or sentcome be into an town for nurs-adjoining

or education shall not under such circumstances aing gain
settlement” and it is contended that the first; nam-exception
ed in the toonly infantproviso children, within theapplies

of two or three and thatage those over thatyears, mayage
aacquire settlement under the statute.legally

This be as themight regarded of theintentionperhaps
nothad the words thelegislature, in ac-provincial proviso

aquired technical and establishedprevious undermeaning
the of the law.commonprovisions

The aEnglish custodyauthorities the of child to thegive
mother for nurture andfor seven years, thatexpressly provide

such timeduring the settlement shall not be changed.
6 Bac. itIn Ab. is father has no318, said that the power
an the ofcustodyover nor toillegitimate child, any right it;

till shall theyears agefor seven of the child with motherstay
in 1Johnson, 7,for nurture. And als. vs. Doug.Simpson &

child,it “where adif-havingis decided that an illegitimate
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nurture,”forherlives withmother,from theferent settlement
years,of seventermtheit, duringas I understandis,that

“ maintainmustis,where the child’s settlementthe parish
it.”

similar.is528,of Salk.Milton,The case vs. 2Cumner
isyearsof seventhere that a under the ageis said childIt

“ nurse,tooutand if a child be putaccounted a nurse child ;
it,old gainsyearsabove sevenor for it beeducation, though

no settlement thereby.”
the pro-sustaintoseemstherefore, designedThe proviso,

toof languagevisions of thelaw, by adoptionthe common
thanratheran had beenwhich established meaning applied,

it. Weand changeoverruleas an intention tomanifesting
set-a newofasthen, gainingLouisaregard Wood, incapable

that sheandof seven years,tlement while under the age
oftheFalls,at placetherefore has her settlement Hampton

her birth.
finds thatcaseit not a and theBut is said she was pauper,

sickness offor to her caused thebythe relief wasnecessity
she attended him as aher husband. is in evidence thatIt

unable her sole effortsbynurse until his death; and, being
and take of herself husband hisduringto sustain care and

issickness, there moreanyboth became Ifthey paupers.
this,of thanor meritorious cause pauperismunexceptionable

became aunknown to us. wife necessarilyit is The pauper,
it became her to desert on deathunless her husband hisduty

an act which we should not of evenrequire her,bed; though
defendant toit should the town the ofnecessity herexpose

while in such a duty.maintenance the ofdischarge
that noIt is farther the husband hadsaid, settlement at

abut was and thatFalls, countyHampton pauper, Hampton
Falls is not liable for his maintenance. ofThe provision
the statute in such case that the husband shall beis, sup-

in the same town where the wife has herported settlement,
at thethough of the N. H.1 Laws 300.charge county.

Falls was to theHampton bound, therefore, maintain hus-
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relief wastown,but his in anotherband as illness occurred;
instance.in the firstand furnished therenecessarily properly

to re-were boundOn of Fallsnotice, the overseers Hampton
necessary expensesmove and take or suchhim,care of pay

thesefor expensesas be in his andshould incurred support;
But as Southcounty.had an ultimate claim on thethey

forand been theto the county,has paidHampton applied
suchhusband,in of the pay-incurredexpenditures support

defendant for thisis a anyment bar to claim theagainst
of theirof account in suit. the remainderthe Forportion

there-will,the are entitled to recover. Thereclaim plaintiffs
for thebe for on thethis amount verdictfore, judgment

plaintiff.

Pickering Pickering a.&vs.

“by assessing day’stax one workhighwaya to theirWhere town raisevoted
road, on theproportion inventory,”and in thatpoll,a to on theon be worked

be sup-it notwork—Held,the for that couldspecifying value suchwithout
so to render a tax valid.plied by the selectmen as

they shouldpersonal property,ofjointthere orWhere are two more owners
severally,oftrespass. brought either themjoin byof If suits arein an action

abatement,pleahowever, non-joinder only by incan be taken ofadvantage

thedefendantsde bonis pleadTheTeespass, asportatis.
forth thata statement, settingand filed briefissue,general

of theselectmenand as thequalifiedwere electedthey duly
and1839,March,of on the ofdaytown 12thNewington,

electedwas dulytimethe same Nathaniel P. Colemanat
was votedtaxof a legallyhighways—that highwaysurveyor

to Colemana warrant issuedfor that andassessed year,and
assessedto be worked out bythe tax those personsto cause
to workrefusedhavingand thein his thatdistrict; plaintiff,


