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the maintainsbinding obligation party,ted to be still a upon
toforce is madeof its bindingissue. the admissionthe If
into shownecessaryit is onlya contingency,depend upon
iscause of actionit has and theevidence that happened,

otherAnyshown and the isexist,thus to issue supported.
haveweresult,than if carried must asthis, out,principle

inin action to be all casesseen, upontherequiring brought
in no casein fact the new isa new when promisepromise;

takesbut which the cause ofaction,cause of evidencethe
of the statute.out ofaction the operation

isin there no technicalthat this caseadded,It bemay
afiledissue, the defendantissue havingtheexcept general

of lim-the statutethat he should relybrief statement upon
there would, therefore,it andinstead of ;itations pleading

the of thewas foundationdifficultyno such asbe technical
werecited,have even if theywhich beendecisionsEnglish

new area sound whereas rale promisesregarded furnishing
of deceased.made to the personsrepresentatives

on verdict.theJudgment

vs.Haines Dennett.

maxim, turpitudinem snam est audicndus” is not aallegans“nemo ruleThe
evidence, atestimony, principle applica-the admission of butregulatingof

topartyto of aonly rightthe recover.ble
law, party negotiable testifyto a instrument shall not to factsbe that aitIf

creation, policyits the of theshow it in because law favors thevoidwhich
and give subsequentaims to confidence tonegotiable paper,ofcirculation

holders, permits testifyhim to facts whichexceptionthe to the rule which to
;void,note,of it to be unsoundshowingafter the isthe executionoccurred

holders, he,proving that themay bydefraud innocent withoutequallyhefor
execution,its the note.and after alteredsurety,assent of the

againstof a noteindorseebya suit the bonarule is not law. InBut this fide
is a wit­surety, competentbeing by thesurety, principal, releasedthe the
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of the andafter the executionness for to that the note,him, maker,prove
of the altered theof the at theknowledgewithout the request payee,surety,

anote the or therein.inserting order,”words,by

of the and renders itis a material alterationThe insertion of such words note,
theagainstin innoceut asvoid the hands of an indorsee, surety.

which holds thatThe 1 JY. 11. overruledHoughton Page, ;case of ?s. GO,Rep.
to that it was givenone of makers of a note is notthe competent prove upon

an usurious consideration.

made one asnote, Emeryon aAssumpsit, bypromissory
as to onesurety,and the payable Hawes,defendantprincipal,

to theor and him indorsedorder, by plaintiff.
theEmery,releaseddefendant, hayingThe principal,

of toEmery,the proveoffered in evidence thatdeposition
words, in the notebeen inserted afterorder,”“or hadthe

atby Emery,and without his theknowledge,its execution,
of therecptest payee.

admission of thethe evidence,toobjectedThe plaintiff
was areleased, not com-thoughthat Emery,on the ground

own note in the ofhis hands ato invalidatewitnesspetent
was andobjection overruled,but the thebona indorsee ;fide

admitted.deposition
bedefendant,the to set aside andwas taken forverdictA

if the court should be offor the plaintiff,enteredjudgment
was admitted.the improperlythat depositionopinion

for theHackett, plaintiff.

wasdefendant. The depositionfor theBell, prop-James
tosubsequentfacts which happenedshowadmitted, toerly

3Ames vs. N: H.Withington,of the note.the execution
vs.3 Mass. R. 27 White;vs. Merry,115 Warren;Rep.

Holmes,vs. 10 Johns.128;11 Johns. WoodhullKibling,
vs.Powell Wa-270;15 DittoWarren,vs.Skilding231;

16 Ditto TvBrown, 70;vs. thill; BubblyDitto 17617ters,
vs. 5 33Rice, Cowen285; ;Davis, 20 Dittovs. Stafford

vs.153 MeFaddcn5Hillard, ;vs. CowenUticaBank of
3 Wend.vs. Walbridge,Williams188;Johns.Maxwell, 17
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H.Ritterbush,vs. 2 N. ; Greenough212415; Rep.Bryant
vs. Parker,vs. 8 N. H. Vallett 6 Wend.West, 400;Rep.

Bills Parker vs. Flan-; 284;l 258 onChitty615 Caines;
Prentiss,vs.son, ;Mass. 470 Barker 6 Mass. 2430;7

Ev. Townsend vs. 1 R. 260.Bush, Conn.179;Stark.

thein case whetheris,J. The thisGilchrist, question
maker of a released the isnote, surety,beingpromissory by
a in a suit a indorseewitness, bonacompetent by againstfide

to that the without the knowledgethe surety, maker,prove
theof the at the of the had alteredrequestsurety, payee,

note.
vs. 3Cox,alteration was a material one. KershawThe

in last431,vs. 10 East which; Williams,246­ KnillEsp.
that the insertion in a bill ofJ.,case it is said Leby Blanc,

it aof words to make is materialveryexchange, negotiable,
alteration.

maker,a unauthorized thealteration, bymaterialAnd
and canthe no action be afterwardsinstrument;avoids
an for aholder,even innocent valuableit, bybrought upon

2,vs. 4 T. R.Miller,consideration. Master S.320; C.
141.Hen. Bl.

therefore, whether the offeredis,The evidencequestion,
to the alteration.is competent prove

of thethe decision case of 1Until Walton vs. Shelley,
and in296, the rule its were,R. exceptions England,T.

was a witness who in­that was notevery person competent
cause,terested in the event of the rendered ainfamous by

of an oroffence, excluded for thatinfidelity.conviction In
“a introduced,new was that no whocase, exception party

orhas a deed shall ever be tosigned paper permitted give
it.”to invalidate This intestimony exception prevailed

until the case was overruled Jordaine vs.England by Lash­
abut fewbroake, 597,7 T. R. beenhaving recognized

and the common law and ityears, doctrine reestablished;
has been adhered vs.to since that time. Ashton Longes,
1 127.M. & M.
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ofThe court of in the caseNew-York, Wintonsupreme
vs. Saidler, 135,3 Johns. the rulerecognizedCas. adopted
in in Waters,Walton vs. But vs.Powell 17 Johns.Shelley.

the court in176, J.,C. that vs.says, Winton Said-­Spencer,
meant to be that aler understoodundoubtedly whoseperson

was on a shouldname not be heard tonegotiable paper say
that the thus sanctioned his name was taintedby whenpaper
it the offrom his hands. In case vs.passed Rice,Stafford

“5 that Winton23, J.,C. vs. SaidlerSavage, says,Cowen
nowhas been and cannot beoverruled, consideredrepeatedly

that itas law.” wasWoodworth, J., saysAnd directly
Powers,overruled in vs. meaningPowell probably Powell

at timevs. as there was not that such caseWaters, any as
in the isPowell vs. Powers New-York It also ex­reports.

to law in theJ.,denied be C.by Savage, Bankpressly of
case ofvs. 5 153. TheHillard,Utica Cowen vs.Stafford

that oneto,5 above referred decidesRice, 23, whoseCowen
name may,appears upon negotiable paper notwithstanding,
be a witness to it void in its for orinception, usuryprove
other cause.

it has held that a is not aIn Connecticut been com­person
to a which he haswitness subscrib­writingpetent impeach

1on the of Allen vs.ed, Holkins,ground ;17­policy. Day
in the case of vs. 4 itWilcox, 108,and is leftDayCowles

a who has no in thedoubtful whether interest suitperson
as a to abe admitted witness securitycan whichimpeach

he has In vs. 1 itDanforth, 301,Webb isgiven. Day held,
to anthat a instrument be a witness to factsmay sub­party

to the tothereof,execution which tendsequent invalidate it.
in the case of vs. 1 R.Bush,But Townsend it260,Conn.

has been after much adecided, that to ainvestigation, party
if ininstrument, not interested the ofeventnegotiable the

ita witness to usurious inis its crea­suit, competent prove
ofcourt in theMassachusetts,tion. The case ofsupreme

3 and27,vs. Mass. vs.Churchill Suter,Warren Merry,
the rule of4 Walton vs.156,Ditto andadopted Shelley,
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in to those.to it decisions subsequentadhered numeroushare
inand various cited199,vs. 7 Mass. casesCoolidge,Jones

375,of 11Eaton,a note to the case Worcester vs. Mass.
vs. 15Damon, 223,Rand's edition. In Butler Mass.Mr.

athat a shall notsay, securitythe court to negotiableparty
show to the transfer, wherebybe received to facts antecedent

to be hisholder is defeated of andrecovery recognizethe ;
the of vs. Suter.this as Churchillprinciple

is in Sawtell,same rule vs.The Maine. Deeringadopted
Dittovs. 6191; Carver, ;4 Adams 390­ ChandlerGreenl.

vs. 345­Morton, Hanson, ;5 Ditto 3;vs. 37­ ShepleyClapp
cases the of vs.authoritytheseand Churchillproceed upon

and the other in in accordancedecisions MassachusettsSuter,
it.with

that athis court it has been who hasheld, party putIn
ato a is not wit­instrumentnegotiablehis name competent

that was and theusurious,ness to the considerationprove
of the rejected.maker was vs.testimony Page,Houghton

case the court1 60. In this that theN. H. rulesay,Rep.
to andsettled be madequestioned ;is too well reference is

vs. 3 Mass. vs.; Suter,to Warren 27­ ChurchillMerry,
Wheatland,vs. 10 and502,4 Ditto 156­ Ditto; Manning

Wise, 3 and the is also;vs. Johns. 165­ principleColeman
Ritterbush,in 2 N. andvs. H.recognized Bryant 212,Rep.

Whitcher,leton vs. 5 Ditto 196.Car­
court of the United States have theThe supreme adopted

Dunn, otherrule. Bank U. vs. 6 Pet. 51. Nosame S.of
in that one ais this than who hascase,•reason given given

ofthe sanction his shall not invalidate it hisname,note by
Bank vs. Jones,the 8 Peters 12.testimony. Metropolisof
of is the allcase Walton vs. foundation ofThe Shelley

indecisions accordance with it. casessubsequentthe The
it, and have been above,which follow which referred to

no for thanother,contain nor different reasons the rule,
those Lord and hisby associates.given Mansfield, Upon

thethen, in this are of nocountrydecisionsprinciple, greater
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than vs. if theweight and inWalton Shelley; reasoning
that becase of vs.unsound, the case 1 N.Houghton Page,
H. held60, cannot be to be law.Rep.

“In what:saysWalton vs. Lord Mansfield ButShelley,
strikes lawis,me the rule of founded whichon policy,public
I take to be this, that who has a orno party signed paper
deed shall ever be to to invalidatetestimonygivepermitted
that heinstrument which hath so And there is asigned.
sound reason for who ait, because man is to anevery party
instrument a to it. is ofgives consequencecredit It to man­
kind that no falseout colors to them,shouldperson hang
by first to a andhis thenaffixing afterwardssignature paper,

invalidate isgiving to it.testimony It emphatically right
in the case of infor ofnotes, differentconsequence statutes

First,two hardvery cases have witharisen. to arespect
note, which, in of agaming bonathough possession fide

without isnotice, is void. similarpurchaser, It in the case
of :usury anote for an usuriousgiven consideration, though
in the hands of a fan is void.indorsee, there­equally And,

whenever afore, man thesesigns instruments he is always
that,understood to to his theresay knowledge, is no legal

‘objection whatever to civilthem. The law nemosays,
”suam est audiendus.’allegans turpitudinem

But the ingeneral case,this after having beenproposition
bydenied Lord in Bent vs. 3 R.Kenyon, Baker, T. 34,

was overruled in the casefinally of vs.Jordaine Lashbrooke,
601, at time but of7 T. R. which two the whojudges

were oil the bench when Walton vs. wasShelley decided,
were in were andoffice. These Grose Ashhurst. these,Of
in Walton vs. withAshhurst coincided Lord Mans-Shelley,

thefield, but of Grose is not In the caseopinion reported.
adheredof vs. Ashhurst to formerLashbrooke,Jordaine his

but with theGrose court. In the case ofopinion, agreed
“reasonsLashbrooke,vs. Lord thus :Kenyon TheJordaine

to be established the isbyattempted plaintiffproposition
offor some technical or for reasonsreason,that somethis:

vol. xi. 24
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of its and not sufferjustice ears,must shuta courtpolicy,
be laid before adisclosed which themmay byto befacts

in andis not infamous his who hascharacter,whowitness
the law be there isso,in the cause. If someno interest

understood the rale to thatbe,in it. I have alwaysnovelty
record of isa witness is and his convictioninfamous,where

in of cause,or where he is interested the event theproduced,
the rule thatbe but to carry beyondhe cannot received;

or thethan morality,would be it fartherextending policy,
rule contended for byof the require.interests Thepublic,

de-infamously you,the is that howeverthis,plaintiff (the
have beenhave been used whatever fraud; mayfendant)

ofcommitted on whatever be the otheryou ; rightsmay per-
if can onsons, fraud,the to theI, getparty(the plaintiff)

be thethe the name of the who may onlyinstrument person
witness to the will stand entrenched withintransaction, I

of and on thatthe forms silencelaw, only witness,impose
be a of and notcharacter,hethough person unimpeachable
in the cause. But I cannot conceive oninterested what

such a can be established. is contra-It.ground proposition
hour’s it would tendeverydicted to showby experience;

a anthat to instrument shall not be to con-party permitted
the atest of it in court of notvalidity law, his ownbyonly

butevidence, by any evidence whatever.” Mr. Justice
thatGrose there can be no reason asays, manwhy should
anot disclose if itfact, which, is histrue, to theduty public
and that if,to disclose his; by the lawassistance, has been

he owes to theviolated, ofpublic, by way aretribution, dis-
closure of the circumstances. He also that thesays maxim,
“ homo suarnallegans non estturpitudinern, audiendus,”
has no to witnesses ofapplication criminalguilty actions.

this case itThroughout was thatadmitted, there was no
foundation in the authorities for the doctrine of vs.Walton
Shelley.

sameThe tribunals inwhich, the ofcase Walton vs.
aShelley, recognized doctrine ofto bealleged great import-
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insisted onanee to the timecommercial at theworld, same
a vs.in where Waltondistinction which still exists courts

firstnot yet appearsis The distinctionoverruled.Shelley
thewherein the of vs. Milner,case PeakeCharrington 6,

the be­note,ofindorser was toadmitted prove payment
not theas thecause, provingLord evidenceKenyon said,

note clearly Humphreyoriginally void, he was competent.
cases,vs. thesesame InMason, Peake is to the effect.53,

vs.which Lash­were tried before the decision of Jordaine
feltbrooke, undoubtedlyatLord nisisittingKenyon, prius,

vs. Shelley.himself bound to the doctrine of Waltonfollow
vs.117, and Whit­In Adams vs. PhetheonPeakeLingard,

not decided.raised,is butmore, 40,Peake the cprestion
the whether theyquestion,cases seem to turnThese upon

Whetherof vs.are within the decision Walton Shelley.
a whichin the isthere was reasonany distinction, point ap­

to beenhave overlooked.pears
no otherand givecases in MassachusettsThe New-York

is notcasefor the than that thedistinction,reason particular
vs. 3Merry,of vs.within that Walton WarrenShelley.

430­ ParkerPrentiss, ;vs. 6 Ditto;Mass. R. 28­ Barker
vs. Holmes,ofcaseHanson,vs. 7 Ditto 470. The Woodhull

of thethe Massa­is decided231, authority10 Johns. upon
the distinctiongivencases. Nor is reason foranychusetts

vs. 15 Johns. 270.Skildingin Haight,
distinction.sound reason for thisperceive anyWe cannot

thetoadherence of tribunals doc­the someNotwithstanding
thegivesof this impres­Walton vs. exceptiontrine Shelley,

whenever itthe of the rule is avoidedsion, that application
of vs.If the doctrine Walton firstShelleyis practicable.

as said in Jordaine vs.case,that isinto existence withcame
until afterwardsthis was not knownLashbrooke, ;exception

to that thebe,of seems casetheground exceptiontheand
thanShelley,within vs. rather becausenot Walton itwas

to it.or recommendpolicyreasonany particularhad
aand thatmoralitybe tocontrary partyit public policyIf
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to a negotiable shall tosecurity factstestify which show it
void in its creation, hebecause has given the the sanc-paper
tion of his is itname, not to andequally contrary policy

that hemorality, should disclose facts which afterhappened
he has thenegotiated and which avoid the notepaper, ;
when he himself, of ahis situation astaking advantage party
to the hasnote, committed the wrongful acts ? If the party
should not to facts whichtestify show the note void when
he transferred it, what heupon should disclose hisprinciple

with noteimproper dealing the after it is in hands of histhe
indorsee ? He notmay deceive the but he de-indorsee,
ceives the subsequent holders it is thewho, said, take paper,

on his isrelying and itsignature. Policy require,morality
that he shallargued, not in a suit thetestify surety,against

that it was void at the time of its and thatexecution, he
knew it, thealthough not have known it.surety might But
the same and do notpolicy hinder him frommorality testify-

that while the ining, note was the hands of the he,payee,
the maker, altered the note without the assent of the surety.

this andUpon reasoning, policy aremorality to usguide
in relation toonly certain favored in interest. It isparties

andextremely immoralimpolitic that the whoworld, may
take the shouldbill, be deceived but it; is both andpolitic
moral, or at least it is not the that a fraudreverse, should
be committed the surety. If theupon rule be thecorrect,

isexception certainly fornot; thatnothing deserves the
name of can be soprinciple andfluctuating flexible. A rule
founded andupon public policy ismorality, intended to pre-
vent certain results assumed to be to thatopposed policy,
and subversive of that morality. The rule must be applied

allin cases where the same results follow : and no exception
be soundcan which the rule topermits be relaxed where

the are theconsequences same. We think, therefore, that
the of the maker isdeposition not admissible under the ex-

but ifception ; itadmissible, is theupon broad thatground
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the rale in vs. and followed andadopted Walton Shelley,
this law.by court, in vs. is notapplied Houghton Page,

There are two for ofreasons the rule. themgiven One
“is, that the maxim of the civil law, nemo suamallegans

audiendus,” is to the case of aturpitiidinem est applicable
witness whose rule,name is the security. The withupon
some has been at commonmodification, law,practiced upon,
in relation to to a the if it beis,suit. Butparties question

toapplicable witnesses.
Mr. case ofGrose,Justice in the vs. Lashbrooke,Jordaine

“that asays, this as maxim to in a caseapplied parties may
there,in some cases be true but if both are; participes

the rulecriminis, est conditiopotior Aapplies, defendentis.
man shall not sustain an action a whichgroundupon proves

ahim of of the law. a man not re­guilty breach So shall
due an suchconsideration,cover asmoney illegalupon

or ralethe like. But thisusury, doesgaming, smuggling,
of witnesses ofnot extend shut the mouths crimi­guiltyto

if received in ofnal actions it witnesses courts; did, daily
ofand whom the the law invites to come for­justice, policy
asmust be such and others con­ward, rejected; accomplices,

ain troverSo,cerned in transactions.”illegal against pawn­
his master’s andthe servantbroker, embezzling goods, pawn­

to that fact.them, is admitted Buller’s Nisiing prove
who thata witness he has been inSo,Prius 290. admits

for is Rexgrand larceny,under competent.judgmentprison
ifSo, he admit that he8 East 73.Careinion,vs. Castel

another vs.has committed on occasion. Rex Teal,perjury
11 a who has embezzled moneyEast 309. servant orSo,

of his witness,notes is an admissible hemaster, provided
a received therelease,has the whoagainst person property

to thehim, in an action the master recoverbyof brought
witnessa isShee,amount. vs. 199. AndCowp.Clark

a vs.to that he will. Lit­forged Wrightadmissible prove
in Po­remarked,3 is also 2 Evans'stler, Burrow 1255. It

noof the is more276, that thethier real maximprinciple
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defendorclaim,shall not found any uponathan that person
ato the case ofit no relationand that hasiniquity,ownhis

244.Rands vs. 5 M. S.Thomas,witness. &
ofas a ruleto bethink the maxim is not regardedWe

of aas a to theevidence, rightbut onlyapplicableprinciple
notit hasto recover. the authorities show thatAsparty

derive noto the rule canwitnesses, supportbeen applied
from it.

other reason for rale is the very comprehensiveThe the
that it is to to sustain thecontrary negotiabilityone, policy

evidence.admission of suchof commercial thebypaper
than to ex-of law is to ratheradmit,But the rulegeneral

to shutrather thanto ascertain the truth,clude testimony;
ever held tothat a note isevil, doubtless,is anit out. It

but the fraudthe holdervoid in hands of an innocent ;be
bethe is an evil to guarded against.surety equallyupon

of that wherelaw,the rulecannot to the suretyWe apply
fraud of amust suffer thebytwoone or innocent parties

thirdwho has trusted suchthird the person,person, party
the is to abide the conse-other,enabled him to deceiveand

he have beenof the however innocentfraud, mayquences
with theFor unauthorized dealingin other anyrespects.

thewe do not see thatit,after the hadnote, surety signed
of the hassuch,is maker assurety note,Theresponsible.

theto alter a note at of theauthority surety.no expense
4 455.Eastman,case of Goodman vs. N. H.The Rep.

that a note dol-decides the maker cannot alter from twenty
to one hundred and and binddollars,lars twenty thereby

to the and the of thatsurety ;the sumpay principlelarger
to theand the are casecase, equallyreasoning, applicable
ofus. Nor do we the existence evilanybefore anticipate

so to as the exclusion of aeffects, injurious the wit-public
ness, not nor and who knows theinfamous,interested facts.

can be out theJustice done the only by shuttingplaintiff
and the truth betruth, injustice to the Ifsurety.doing

let the evil fall is aadmitted, it It misfortunemay.where
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onlyrelieve himcanthe but one from which weto plaintiff,
Law-of JusticeMr.the facts. In theby languageexcluding

“ bemayif the matterin Lashbrooke,vs.rence, Jordaine
a de-how canthe bill,a not a towitness,by partyproved

bedefence,a deprivednot to make suchfendant, estopped
defence,aof the of a called to establishwitness,testimony

nor infamous ?and interested Itwhich the notallows,law
falseoutis of to men hangingconsequence preventcertainly

to thebe tobut rule mustcolors the applied theparties;
not outmen who haveorcause, you hungmay prejudice

such colors.”
rule of that all witnesses shalllaw,consider the tes­We

orinterest, infamy,who are not excluded for infidelity,tify,
the of isjustice.of the to causeconsequenceas Itgreatest

the oftoo much to be restrictedconsequence byof policy
are,the law as to the of Wecirculation negotiable paper.

of that case of vs.therefore, Page,the Houghtonopinion
H.60,1 H. is not law­ N. 10348;N. 9Rep. ; Rep.(See

of theof the makerN. H. that theRep. deposition343;)
that therein was and beadmitted;thisnote, case, properly

on the verdict.Judgment

Knowlton.vs.Smith, Adm’x,

is offeredpresumptionThe a to until some evidencepartyis that continues live
term of sevento rebut it. been heard of for theBut evidence that he hasnot

ofyears, presumptionrebuts this life.of the duration

untilpresumed to have occurred thegenerallysuch case the death is notin
expiration of the time.

afind, fact, diedpartya that a within much lessjury may as matter ofThe
of, which leadslast heard on circumstantial evidenceperiod after he was

a conclusion.their minds to such

entirelyisjurisdiction of the cause void.has nojudgment of a court whichA


