
201TERM,DECEMBER 1840.

Thompson vs. Sanborn.

If a having a to andknowledge that he has title stands seesparty byproperty,
another it to a third to a ormortgage secure debt incurredperson, liability
at the giving of his is settingwithout notice he fromtime, title, estopped
it in suit againstafterwards a at mortgagee.law theup

And it will not avail him to show that the other included in theproperty
ismortgage sufficient to debt is mortgaged.the for itwhichpay

If a of debtthe to secure which is mortgaged,the was incur-part property
atred a and a of the samemortgageprior time, prior property executed,/was

tosecme that claimingof which the the had no knowl-part, party property
edge, it notwill affect the case.

Whether it would ifmake the whole haddebt beendifference,any previously
without the of the whoseincurred, was thus mort-privity party property

gaged—quere 9

Tboveh, afor of oxen.yoke
It in that theevidence cattleappeared originally belonged

Sanborn,to one soldPeter who them to one Webster, in
of a debt, and thepayment August 30, 1832; whoplaintiff,

ais son-in-law of themSanborn, bought soon after of Web-
ster.

There was evidence to show that thistending purchase
was themade theby for and on thebenefit,plaintiff, account,
of Peter Sanborn.

cattle,The after theimmediately thepurchase by plain-
tiff, went into the control of said andSanborn, were used

him his benefit,and for his theby upon place, greater part
time from untilof the theAugust, 1832, conversion by the

in December, 1837.defendant,
The on ofdefendant, Sanborn,Moses the 19th December,

a certain debt due1835, paid Sanborn,from Peter and took
from him as a of all thesecurity mortgage stock then on

Peter’ssaid which wasplace, yokethis ofamong cattle.
stock remained in of PeterThis Sanborn all,possession or

the until attime whichnearly all, August, 1837, time cer-
weretain attachments made Peterupon Sanborn’s property.

drove toThe officer the stock theup yard, including this
von. xi. 26
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his attach theand declared intention tocattle,ofyoke
wereand the and defendantSanborn, plaintiffPeterstock.

“ if he at-the officer thatdefendant toldand thepresent,
he a mort-follow hadhim,he would asthe stocktached

creditors,theone ofsaid,It was then bythem.”ofgage
hisasmorningthe stock thatclaimedthethat plaintiff

property.
Peterwithdefendant, conversingafter this the afterSoon

if had anyand asked him heto thecameSanborn, plaintiff
“that perhapsTheto the plaintiff repliedclaim property.
him thatthen toldwould show.” The defendantwritings

“ he,thatfather-in-law, plain-his saidSanborn, (thePeter
re-a the cattle.”not own hair The plaintiffdid upontiff,)

knew how it was.”his father“thatplied,
thehad to the claims ofsettledefendant proposedThe

was attachedfor whichcreditors, or to receipt property
one butby anyand which was not claimeddebts,on their

to secure hisand take a newSanborn, to mortgagePeter
which thewith of theclaim, a mortgageformer property

the new heliabilityhad to secure him forattached,officer
or as of themade,either advancesincur, formight receipter

the had made somethatlearningAfter plaintiffproperty.
“claim, he hadthe told ifhim, anyto the defendantproperty,

to or he would-the stockclaim property, defendant.)(the
debts,withhave to do for either of these ornothing settling

the the Thefor attached officer.”byreceipting property
after,not whether or thewitness could this wassay before,

conversation above stated.
defendant one anddebt,The finally gavepaid |>50 upon

for the on the and athis attached thereceipt other;property
it defendant tosame time was that was have atheagreed

new of the and of theformermortgage propertyproperty,
and was requestedthen attached for. The officerreceipted

but hetime,to make out of thethe atmortgages property
wassaid he was to business and it;unaccustomed such

day.that should he made the nextagreed mortgages
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The was when theplaintiff at the time receiptpresent
was andgiven, as the ofwitness believed the wholeduring
this Newarrangement. were the nextexecutedmortgages

inday, of thepursuance agreement.
This evidence, the defendant showed that thecontended,

atplaintiff this time had no if heclaim to the andproperty,
ever had claim hisany that he had lost it notby asserting

onright this and was from nowoccasion, settingestopped
any title to the asup defendant.against theproperty,

The thatcontended it was immaterial whetherplaintiff
he claimed title thein or when the de-any not,property
fendant took his new and a liabilityincurred newmortgages
as the defendant was indemnifiedreceipter, fullyprovided

such ofby the exclusive of these cat-mortgages property,
tle and that defendant’s new him in; the mortgages placed
no worse situation as this he wasto than before.property

The court instructed the that the conductjury, plaintiff’s
and declarations on tothis occasion were be withweighed
the other in the to cattletestimony show whether thecase,
were in fact his or Peter and if were saidSanborn’s; they

his toSanborn’s, title the theby defendant;passed mortgage
and that if anfurther, by,individual standsowning property,
and title,another to sell without known hispermits it, making
he becomes a anddone,to the is fromparty wrong estopped

it wouldafterwards title to the as besetting up property,
his to make to such his andtitle;knownduty purchaser

if the in and ofdeclared,that defendant thehearingpresence
that he forwould incur no further Peterliabilityplaintiff,

attached,in then or inSanborn, for hisreceipting property
him,the actions the madesettling against plaintiffprovided

claim to hisany the named inproperty defendant’s)(the
and that if made no such claim themortgage ; the plaintiff

defendant 'would andattached,for the settlepropertyreceipt
the on condition that Peter shoulddebt, Sanborn him agive
new of the included inmortgage his firstproperty mortgage,

aand also of andattached,the articles called onmortgage
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claim,he made such theanyto know whetherthe plaintiff
to dis-would be boundsuch circumstancesunderplaintiff

and if the de-he claim not;whether made such orclose
and theattached,for the paidfendant propertyreceipted

newdebts, to have and receiveon an that lie wasagreement
knowledgeand stood aby, havingthemortgages, plaintiff

transaction, assert-no andobjection,of whole and madethe
from set-would beno claim to the he estoppeded property,

as theclaim,at subsequent time, any againstting anyup,
defendant.

de-a for theinstructions the found verdictjuryOn these
for a new trial.and the movedfendant, plaintiff

ques-TheClair, the principalSt. for plaintiff.Christie
is under theboundby,tion theis, standingwhether plaintiff,

of this case.circumstances
1 Sto-jurisdiction.is a matter of equityevidentlyThis

If I stand124.405,Hilliard’s Abr.;384 2ry’s Eq. $ ■
be buta I may bound;and see and pay,by purchaseperson

voluntary convey-astand see a makemay by1 and person
no is noconsideration,If there is there prejudice.ance.

the defendant his conditionthisBy operation improved
dollars. court will never theseveral hundred The apply

cases not suffer. there wasrule in where the does Ifparty
defendant,it not to the thefraud, injuryand did result in

and was no to the de-injuryis not hereplaintiff estopped;
1330,1 Hilliard’s 18329, ; Story’sAbr. Eq.fendant. ■

;vs.; 504,el 1 R. French375-377, BriggsSimmer’sseq.
¡''as-313,: 3lid Its vs. liana Muss. Ji.2 tier's Ji.. 383.Smn

431,llr’nrx*;vs. vs. 4Pope:ter 14 Mass. li. Barnard
Hubbard; vs.143, Vesey 182,Pick. R. vs. 6 EvansSpear

Barker; 1106,Ji. vs. Johns.Bicknell: 6 Johns. StarrsCh.
vs. Van Rensselaer Hilliard’s Abr.344,R. Wendell 2Ch. /

thatauthorities the123. These405, recognize principle§
an actual detriment or injury.must bethere

what wasfromshould have understoodThe defendant
ahad claim.said that the plaintiff
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Bell for theTuck, defendant, contended that the instruc-Sf
tions to the were thatjury denied there wasright. They

of theany recognition contended for on theprinciple other
side, that it he themust shown that had suffered andparty ;

that the haddefendant a to theargued right othergive up
to andSanborn,Peter hold this hisproperty for ifsecurity,

he saw fit. citedThey 143, 144;Equity 2Fonblanque’s
589, ;Johns. R. vs.Niven Rob. on Fraud.Belknap Con.

Free,130 in vs.; 35, Rawle Potts.Chancery

Parker, J. whenC. The was the defend-presentplaintiff
ant towards debt of Peter onpaid Sanborn,the which$50
the had been and aattached, forgave theproperty receipt

He knew that this was done under anproperty. agreement
that a toPeter Sanborn should execute the defend-mortgage

ofant the oxen innow with otherquestion, along property,
to secure him for the thus and themoney advanced, liability

also ofassumed, and for other liabilities Peterexisting San-
born to the defendant. had said,It been tojust previous
this, that tothe had claimed some title these oxen,plaintiff
and the defendant had to tohim, ascertain whetherapplied
it a firstwas fact. His answer was saidentirely vague. He

“thatmerely, would show.” toldperhaps writings Being
Sanborn,that Peter who his thatfather-in-law,was said he

did not a cattle,own hair the he(the upon onlyplaintiff)
that his how it this is notfather knew was. If a di-replied

assent to what he was thus told hisrect father-in-law alleged,
it not that whichdealingis the lawcertainly open requires

such occasions. The was further told theupon plaintiff by
defendant, either before or after thisjust just conversation,
that if he had claim to theany stock, the defendant would

tohave do withnothing debts,the or forsettling receipting
attachedthe but all this he; notwithstanding stoodproperty

saw theandby arrangement completed, except theproposed
of the orexecution withoutmortgage, asserting title, giving

defendant he title anythe notice that claimed to of thepart
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tothus to mortgagewhich Peter Sanborn agreedproperty
into a beliefled the defendantHe evidentlydefendant.the

himinducedno to the and so farhad claimhe property,that
havehe mustand the andthe money sign receipt;to pay

theto him bythe madethis, from declarationknown express
had anydo about it if hedefendant, that he would nothing

noticethe the defendant had sufficientto Ifclaim property.
he madetitle,thehim enquiry plaintiff’sto onput respecting

theand had reason to believe thatgoodenquiry, plaintiffthat
H. vs.264,had none. 8 N. Jones.RogersRep.

therefore, is not within thecase, suggestedThe principle
to the defendantthe counsel. Theby mortgagesplaintiff’s

de­is andare not Hevoluntary conveyances. prejudiced
mayof if the plaintifffrauded the silence theby plaintiff,

hisrelied in fornow hold this which heproperty, upon part
and we areansecurity. him;There is actual detriment to

at todefence lawsatisfied that matter athis furnishes good
thewas said bywhatnotwithstandingthe claim,plaintiff’s

in VideBicknell,Lord Chancellor vs. 6 182.VeseyEvans
D.Buller; E.762,1 E. Justice 6Mr.Opinion &ofD.&

Lawrence; 521,H.556, case cited Mr. 6 N.by Rep.Justice
Child;vs. vs.351,Morse N. H. Marston(9 Brackett.)Rep.

allThe must have at thathad, time, knowledgetheplaintiff
he now has his conduct was not occa­title. Hisrespecting

hisbysioned mistakeany or respectingmisapprehension
in Kent,theand, ofrights; uponMr. Chancellorlanguage

“ it can­Justice,whenoccasion,another as Chiefofficiating
or with the oflaw,consist with the honor the wisdomnot of

fraud should remain tri­justice,administration of that thethe
Effectual10 R. Jackson vs.461, Burgott.umphant.” Johns.

to equity.be at without alaw,administered resortmayrelief
theit to or to thatany say,Nor is answer this to prove,

tosufficientcontained in the is payother mortgagesproperty
ofthe to judgethe hadand defendant. Heindemnify right

he wouldhad the what termsthat. He toright say upon
he he wouldmoneythe and and saidgive thepay receipt;
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not do if theit, had any claim. Peterplaintiff Sanborn might
with contend that ofequal thepropriety mort-part property

was togaged defendant,sufficient secure the and on ofproof
that claim and thefact recover residue. is as ifIt the plain-
tiff had aactually become to the transaction, andparty mort-

the oxengaged himself.
The fact also that the defendant had a prior ofmortgage

these cattle Peter Sanborn,from of which the hadplaintiff
no cannot theknowledge, affect case. The defendant parted
with his and incurred the ofmoney, liability for thereceipter

when he newtook the ; andproperty, mortgages this was
done on faith thatthe these oxen apartly were of thepart

which he for sosecurity obtained isIt thedoing. same as
if one had been taken.only mortgage

And it -well admit ofmay doubt whether the case would
have been different, had the new beenmortgage given merely

debts,to secure with the contraction of which theprior plain-
tiff had no concern. there had beenIf amerely substitu-
tion of a new for an old one which wasmortgage invalid

title,the hisagainst silence haveplaintiff’s perhaps might
of nobeen but if the newconsequence ; was takenmortgage

ato secure indebtedness than thegreater first, notwithstand-
ait was theing indebtedness, be de-prior mortgagee might

frauded as well as if theby silence,his additional debt was
then thefor hecontracted; might rely thusupon mortgage
taken, and omit to take other measures for the ofsecurity
the debt.

on the verdict.Judgment


