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the defendant for theassigned by retainingreason property
immaterial until can awholly the showbecomes plaintiff right

to reclaim the which he cannot doin himself untilproperty,
aa demand and reasonable notice isSawyer, givenafter upon

to the or his title at; or, least,surrenderhim property perfect
anddefendant has had to consult Sawyer giveuntil the time

theThis not been donehim such reasonable notice. having
ofis not entitled to the Thethe possession property.plaintiff

andaside,must be setverdict, therefore,
theJudgment entered defendant.for

Bagley.vs.Chamberlain

to secure theagreementin éxecutioninserted anwhether a sum,The question
is tobe determined the intentdamages,ora is adeed,of liquidated bypenalty,

and construction of thefrom examination wholegatheredas anof the parties,
instument.

of land for hundred dol-a a certain tract twelveagreed toWhere conveyparty
as of the con-and be receivedof was toa which down, partwaslars, paidpart

damage,or the if theofif was notsuchsideration purchase completed,money
didif he not conformthenot and covenanted,contract was performed; party

a thatdollars as forfeiture—Heldhundredhe would fiveagreement,to his pay
damages.sum wasthis liquidated

an as follows :on obligationfoundedbroken,Covenant
“ thatis, Bagley,this Winthropof agreementconditionThe

and state of New-of Graftonin theThornton, countyof
ofChamberlain,and W.sell, GeorgetoagreesHampshire,
tostate,inStrafford, agreessaidofcountytheGilmanton, in
atthereon, situatedbuildingsall theof land andthe lotbuy,

forBagley,NathanbynowBridge Village, occupiedMeredith
agreesBagleyWinthropand said;dollarshundredtwelve

his wife,bysignedof saiddeed property,a warranteeto give
ofthe datefromdaysChamberlain, thirtywithinsaidto the
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this the said himagreement, by Chamberlain twelvepaying
hundred dollars on of the and intaking possession premises;
case the said does to thisnot conform heagreement,Bagley

to the said Chamberlain five hundred dollars aagrees aspay
forfeiture of a of this foragreement, whichnon-performance
he he has the sum of tenreceived dollarsacknowledges

is if theto be in of the said Chamber-(which part damage)
lain madeto conform to this thisneglects six-agreement,
teenth of one hundred andJuly, thousandday eight thirty-

and is to in the ofsix, which ten dollars be allowed payment
the twelve hundred dollars; said be com-purchase(should

and the said toChamberlain for all thepleted,) agrees pay
of said house since Nathan moved intorepairs Bagley said

house. Winthrop Bagley.” [Seal.]

and filed a briefThe defendant non est state-plead factum,
and also that thement, the sumsignature, denyingdenying

atendered was reasonable sum.for It alleged, also,repairs
that instrument declared on was obtained bythe fraudulent
representations.

offered these variousEvidence was ancf theupon points;
if thewere found for toinstructed, they renderjury plaintiff,

asof five dollars liquidateda verdict for the sum hundred dam-
the A verdictby was rendered forparties.ages, agreed upon

motionthat sum was made;the for whereupon byplaintiff
the on theaside,that verdict be set ofdefendant groundthe

and defendantof the that the becourt, heard inmisdirection
amount of to beas to the recoveredchancery damages, by

the plaintiff.

1.Walker,Bordman for the defendant. The principal<$f
for consideration this was theis,in casequestion 0500,

ato be or ?liquidated Theagreed penalty, damagespaid,
be,to a forfeiture onword is defined Walkerby non-penalty

these andwords,Both forfeiture, usedperformance. penalty
in of the kind on,instruments declared stand toopposed
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Invs. 1 Pick. 451.Barrett,damages. Stearnsstipulated
isthewhether sumis,the court thecase, say questionthis

Soas a orforfeiture, liquidated damages.be consideredto
is atherethe courtPeers, 2228, sayvs. 4 Burr.in Lowe
se-in covenantsbetween covenants andgeneral,difference

in vs.a or And Gammonby forfeiture,cured penalty.
the stress14 Maine R. courtHowe, 250, great uponlay

forfeiture,the orfact that words forfeitthe penalty,penal,
foundto be in the instrument.are not

in P. which43,safe rule is that found Holt's N.onlyThe
of in aa sum whether the name ofwhere money, penaltyis

an covenantis into orotherwise, introduced agreementor
a theto secure the of collateral object,enjoymentmerely

of the is considered as intenttheobjectenjoyment principal
andthe or the asdeed, only accessory ;of contract; penalty

to thetherefore, secure incurred.and, only reallydamages
note.vs. 5 This doctrine isTilden, 150,CowenSpencer

in a. vs. States,Arnold United 3 Peters'recognizedalso Sf
R. 299 note.;Con.

vs.In Tayloe 17,7 Wheat. the court :Sandiford, Insay
a ofsum in to begeneral, for the non-money gross, paid

of an is considered as a theperformance agreement, penalty,
of iswhich to cover thelegal operation which thedamages

in whose favor the is made have sus-party maystipulation
from thetained breach of the contract by the opposite party.

will not of course be considered liquidatedIt anddamages;
will be incumbent on theit who claims them asparty such

show that weretheyto so considered theby contracting
Much is the inference in favor of itsstrongerparties. being

when ita is reserved as one.expresslypenalty,
The claimed in casedamages2. this are dis-altogether

to the ofvalue theproportionate property.
a late case, even where theIn real wasdamage uncertain,

it wasas thefar less thanyet evidently amount of the liqui-
thedamages,dated court of common thealthoughpleas,

in thewhichlanguage liquidated was todamages beagreed
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was the that could bestrongest referred itpaid, employed,
to the to ascertain what ifprothonatory thedamage, any,

sustained,had and how ifplaintiff much, thing,any ought
to tobe the er on 137.plaintiff.paid PartnershipColly

vs. 1Everest, 41,In Mai. Lord Ten-Randall Mood. Sp
terden that are outliquidatedseemed to consider damages
of the in all cases where the is not un-question agreement
der seal.

Sp theBell, for the cited follow-JamesLyford, plaintiff,
3 1132,authorities: note aing containingStark. Ev. with

; vs.14,collection American authorities 7 Wheat. Tayloeof
4 179, ;Pick. vs. 18 Johns.Sandiford; 219,Brown Bellotes

vs. vs. 11Tilden;5Crosby; 144,CotoenGray Spence
Mass. vs. 8R., note,Rand’s ed. Perkins Lyman;83,

vs.223, Fuller; 488,Ditto vs. 15 Ditto MerrillPierce
Merrill; 4 Ditto433, 265,Ditto vs. 7Dingley;White

vs,vs. Smith; 443, Barrett;1 3Pick. StearnsUpham
200,15297,Johns. Dennis vs. Johns.Cummings;Ca.

;vs. ; 393,Hasbrouck vs. Pease12 Wend.Tappan Ayres
Wend,16 13SpRawle Ditto 587 7Serg. 320; ;17 447 ;

307.Cotoen

J. this case motion is set asideUpham, In made to the
verdict, on the that the sum named in theground obligation
in suit constituted a mere and cannot be regardedpenalty,
as or asliquidated criterion fordamages, forming any the
amount of the verdict for the plaintiff.

this be beso,If the verdict should set andaside, a hearing
be had in to thechancery, determine actual sustain-damage
ed for; which, beshould rendered.merely, judgment

thus isquestionThe raised one to be determin-difficult
to theed, decisions thisowing contradictory subject.upon

a desire toCourts, from avoid cases of seeming hardship,
inhave, mademany instances, decisions the ev-disregarding

ident intent and of the to contracts and a va~design parties, ;
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inhave been for this course. Holt,of reasons assignedriety
to thehis Nisito Prius hasReports, classifya note attempted

thatthis the conclusionsubject, and arrives atcases upon
wheresustained 1. Thatare them.bythe following points

in a or other-of whether the name ofmoney, penaltya sum
en-is in an theintroduced to securewise, agreement merely

isobjectof a collateral the of theobject, enjoymentjoyment
and thethe of the contract,considered as intent pen-principal

to se-as and merelyis therefore insertedaccessory,alty only
anreally agreementsure the incurred. Wheredamage 2.

the of several things,contains forprovisions performance
a at of to beit,then sum is stated the endlarge paidand

aasof it will be consideredthe breach performance,upon
sum isof a smaller se-3. Where the paymentpenalty.

4.a as ait should be regarded penalty.cured by larger,
as aused, merelyis it isthe word specificallyWhere penalty

consid-and will the court fromeffectuallysecurity, prevent
Adamages.as 5. courtthe sum mentioned liquidatedering

a awill relieve compensation,of equity against penalty upon
law will not enforce it the dam-a court of actualbeyondand

is to abut where there an agreementsustained ; pay par-age
aa of nor courtsum, neither court equity,liquidatedticular

isman,a nor there anymake a new forlaw,of can agreement
the sum,or relief. Whenfor 6. preciseroom compensation

theof the of the agreement,not essencetherefore, quantumis
a thebut wherejury ;be assessedmay byof damages pre-

the thatbyhas been fixed and upon parties,sum agreedcise
theliquidatedis ascertained and damage ; jurysum thevery

cannotit and recover beyond.to the plaintiffare confined
346,Pul. vs.Astley5 Bos. Wel­5;P. Rep.N.Holt's &

;vs. 3Peers­2225, Payne 240,4 Lowe Car.don; Burr. &
Ald. vs.; 425,3 Barn.vs. Bolton­ FarrantChristie &

244,vs. 8 MooreD. E. FletcherOlmius; 32, Dyche;2 &
Jones.vs.Reilly

• of has beenunder this classification casesdifficultyThe
isto beto the sum paiddetermine whether precise stipulated



1840, 239TERM,DECEMBER

®.Chamberlain Bagley.

“ of the essence of the and an in-agreement,” or wherenot;
“strument is to the of an objectsecuredesigned enjoyment

as its it beenprincipal intent,” whether not havemight equally
the ofintention the if failed to such en-they secureparties,

to the asjoyment, of namedsumcompel payment stipulated
rather than as adamages, mere The rulespenalty. adopted

by the court in a of these classifications are arbitraryportion
in their and are tono means certain effect thecharacter, by
true intent of the while at the same time the doctrine;parties

to be of decisions,seems another class thatsustained by
where liquidated sum,the to a theparties agree pay particular
intent of the must be into andeffect, neitherparties carried
a court lawof or of relieve from it.canequity

We see no of this kind shouldreason contracts notwhy
be of of as con-judged the same rules construction otherby
tracts a should betechnical,or restricted; why meaning,

to to othergiven without recurrenceparticular por-phrases
tions of the ofthe to theinstrument learn design parties.

The have turnedsubjectmore modern decisions thisupon
on the to its generalof the accordingconstruction agreement

it is saidJones, 244,intent. Moore’s Rep.In vs. 8Reilly
ofthat it the thewhere be collected that intentfairlymay

as betweenthat them-for,was the damagesparties stipulated
asto liquidated damages, theywere be consideredselves,

theya although might operatecannot treated asbe penalty,
issame case ina sense.as such in The reportedpopular

in Holt’s N. P.is a similar case1 and there302:Bing.
vs. Glover.43, BartonRep.

Shep. 3,is well down in 3 vs. Ger­rule laid GowanThe 27­
the in alawful of case free fromrish, that the intention parties,

it have a decisive in­when can be ascertained mustfraud,
is to be regard­in whether the sum stateddeterminingfluence

inor And vs.liquidated damages. Knappasaed as penalty,
the was,where instrument I further587,13 Wend.Maltby,

of either ofcase oranyin non-performancethatcovenant of
of five hundred dol-will the sumIthe above covenants forfeit
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toit holden to bind thewasdamages, partyas liquidatedlars
where250,in Howe,Gammon vs. 2Also, Shep.extent.that

ato acts at fixedcontracted do certainmutuallythe parties
to thebound themselves eachandtime,of respectivelyperiod

the faithfulfive fordollars,in the sum of hundredother
into,enteredof the several thembyagreementsperformance
as athat the sum was to be consideredholden notwasit

but as liquidated damages.penalty,
haveforfeit orforfeiture,orwords penal penalty,The sum

strong,a veryinstances been as furnishingregardedsomein
inof theof the intentionindication, partiesif conclusivenot

to be giventheof this but weightan instrument ;description
on its connectionwill entirelysuch phraseology dependto

of an individual promiseswith other the instrument. Ifparts
a giventhe which be underincurred, pen-to damage maypay

casein sucha onlytheforfeiture, damageor underalty,
bemayto be the other thehand,is Onagreed penaltypaid.

of noin as to admitto be such termsagreed paidexpressly
whereandwas the intent of thethat suchdoubt parties;
abe named as for-the it mayis case, notwithstandingsuch

the of as bound in a certainfeiture, sum,or areparties spoken
of the that such sum shouldif it was theclearly design parties

it is as liqui-be holden in the more modem decisionspaid,
dated damages.

are ofThe court in this case that the sum insertedopinion
to be oncontract,in the its non-fulfilment,paid designedwas

asthe The defendantby liquidatedparties damages. promis-
“ if he did not conform to his theto sum ofed, agreement, pay
hundred as a forfeiture fordollars,five its non-performance

and a of the was advanced to him at time,theportion money
the was to in of thewhich, contract, be orby damage,part

of the theas circumstances in the endmoney,purchase might
require.

The andminuteness with which these pro-particularity
visions were tend to show that the of themade, design par-
ties was to ensure a without fail.of the contractperformance
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They other,lived at each asconsiderable distance from
the timefrom the entered into from; and,contractappears

in to it is itgiven which the contract,complete probable
tomight cause no little trouble and to theexpense plaintiff

the means for the and toprocure the of land,purchase apply
the defendant within such a deed. wastime for There
sufficient a in thatreason, therefore, damagesto affix sum
might he to render the The sumcontract certain.supposed
named to be is less the consider-than halfpaid considerably
ation of the that itmoney deed. The ispromise express,
should be if the andcontract was notpaid, ;completed

it is said itthough should be a weforfeiture,as havepaid
no reason to this abelieve term used in technicalwas
sense as a means to suchsecure reasonable asdamage might
afterwards be anshown, but as actual madeagreement by
them as to what the be,should and thedamage which par-
ties at the time shoulddesigned be in case of non-ful-paid,

offilment the as liquidatedso muchagreement, damages.
Such, in view,our thebeen of theintentionhaving par-

ties in the contract now under consideration, the instruction
of the ascourt to the rule of was anddamage correct, there
must be

on verdictthe theJudgment plaintiff.for

York Davis.vs.

fence,parol partition by parties,Where there has been a of executed the it
revoked, except applicationcannot he on to the Afence-viewers. mere no-

to adjoiningtice the owner of a revocation is insufficient.
Where, notice, close,after such escaped adjoiningcattle on anhave to through

the of owner,defect of fence such adjoining and beenhave damagetaken
feazant—Held, replevinthat He to them.would reclaim

Replevin, for cows,nine theimpounded by defendant in

inthe common Middleton.pound
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