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Bagley.Chamberlain v.

They other,lived at each asconsiderable distance from
the timefrom the entered into from; and,contractappears

in to it is itgiven which the contract,complete probable
tomight cause no little trouble and to theexpense plaintiff

the means for the and toprocure the of land,purchase apply
the defendant within such a deed. wastime for There
sufficient a in thatreason, therefore, damagesto affix sum
might he to render the The sumcontract certain.supposed
named to be is less the consider-than halfpaid considerably
ation of the that itmoney deed. The ispromise express,
should be if the andcontract was notpaid, ;completed

it is said itthough should be a weforfeiture,as havepaid
no reason to this abelieve term used in technicalwas
sense as a means to suchsecure reasonable asdamage might
afterwards be anshown, but as actual madeagreement by
them as to what the be,should and thedamage which par-
ties at the time shoulddesigned be in case of non-ful-paid,

offilment the as liquidatedso muchagreement, damages.
Such, in view,our thebeen of theintentionhaving par-

ties in the contract now under consideration, the instruction
of the ascourt to the rule of was anddamage correct, there
must be

on verdictthe theJudgment plaintiff.for

York Davis.vs.

fence,parol partition by parties,Where there has been a of executed the it
revoked, except applicationcannot he on to the Afence-viewers. mere no-

to adjoiningtice the owner of a revocation is insufficient.
Where, notice, close,after such escaped adjoiningcattle on anhave to through

the of owner,defect of fence such adjoining and beenhave damagetaken
feazant—Held, replevinthat He to them.would reclaim

Replevin, for cows,nine theimpounded by defendant in

inthe common Middleton.pound
XI.VOL. 31
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York v. Davis.

in oc-it that the and 1834On 1833trial, plaintiffappeared
whoYork,a of Johnby Jr.,permissioncupied pasture parole

a execut-conveyance Goodwin,the same from Jamesbyheld
aand the defendant and1832,in that owned occupieded

whichto that thebycontiguous occupied plaintiff,pasture,
inone Nortonhe of Scates 1830.purchased

evidence that Good-The offered to showtendingplaintiff
while of the closes,win and ownersScates, agreed by parol

main-a the and andthem,on division of fence between built
until with their titletained the fence accordingly they parted

that suchand The court instructed the juryoccupation.
onnot in would not be bindingbeing writingagreement

or successors in thetheir grantees occupation.
to showalso offered evidence thattendingThe plaintiff

and the division afterDavis affirmed DavisGoodwin purchas-
courtand sold to Theof before Goodwin York.Scates,ed

not tothe that the could hold Davisinstructed jury plaintiff
inthe not Evidencesame being writing.that agreement,

he andthe to that afterbyalso offered plaintiff provewas
of theinto adjoining theycame occupation premisesDavis

a of the in the offence, 1S30,on andpartitionagreed spring
the to thisaccordingmaintained fence partition.

evidence indefendant offered to thattendingThe prove
of he his determination not to abide1834 expressedthe spring

and so notified the and laidsaid agreement, plaintiff,by up
therods of wall on the to butpart assigned plaintiff;several

his fence as before. The court instruct-repairedthe plaintiff
that found that the and defendant,the ifjury they plaintiffed

them,on a of the fence between and1833, agreed partitionin
to the it wasalthoughhis according assignment,built parteach

and couldwas one not annulit binding,in writing partynot
of thatthe consent the and ifother;withoutthe agreement

closeinto the defendant’scattle in questionthe escaped
de-thethe fence tothe ofinsufficiency assignedthrough
re-towas entitledfendant this theby agreement, plaintiff

cover.
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v.York Davis.

verdict wasA returned for the which the defend-plaintiff,
ant moves to trial onset and that a new beaside, granted,

ofaccount the ofmisdirection court.

Hobbs, Bartlett, for theSawyer plaintiff.§' if

Eastman for the defendant.Christie,■'

Up anham, this it there wasJ. In case thatappears agreed
of fence, made and executed the andpartition by thatparties,

the cattle taken feazant from thedamage plaintiff’sescaped
enclosure the defendant'sthrough of the fence on toportion
the but it is thatdefendant’s contended thisland; partition,
which was had beenby parol merely, previously revoked,
and thethat under such wasplaintiff, circumstances, bound
to retain his cattle his own and the caseland; turnsupon

the whether theupon point evidence offered to ashow revo-
cation is forsufficient that not.orpurpose

“The statute that where divisionno ofprovides, partition
fence hath and themade,been whose itpersons duty is to
make and fence,maintain such cannot aonagree division
of the the of townsame, fence-viewers the within -which

landssuch are situated on tomay, andthem,application
due to thenotice to make suchparties, proceed partition.” 1

N. H. 194.Laws
statute then ofThe the the torecognizes right parties

a isdivision of fence and itupon ; whereagree only they
have notcannot or that theagree, fence-viewers haveagreed,

jurisdiction. are of however,We that theopinion, agree-
ment in the statute is agreementan incontemplated writing,

thatand no suchwhere exists inagreement writing, except
in ofcases the juris-fence-viewers haveperhaps prescription,
ondiction, of either of the land holders.application

mere the owners willagreement byA notparol preclude
ofjurisdiction the fence-viewers. beenthe Where it has ex-

however, it willecuted, by remainparties, obligatory upon
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is the of the fence-viewers.it overruled actionbyuntilthem
owner,notice therevoked mere to adjoiningbe bycannotIt

with anydissatisfiedbecoming parol parti-but either party
thea underit by partitiontion may procuringsupersede

is thanauthoritymode of ofThis higherstatute. partition
of thatand overrulesa mere partition, any partitionparol

made.kind previously
insufficient,of athen, revocation, isoffered,evidenceThe

in brokeremains The cattleforce.and the agreed partition
outof which wasthe fence,defendant’sthe portionthrough

of the cattlehis Thethrough neglect. replevinof repair
made, havingthe cattletherefore, escapedwas, rightfully

therefore, beof must,the Thereno fault plaintiff.through
theon the verdict -plaintiff.Judgment for

McDuffie vs. Dame.

maker, defendant files a set-offby an the if theagainstIn an action indorsee
note, and note was not un-the introduces the indorsedagainst evidence that

discredited, set-off,til it he admitted his unless thewas will be to sustain
plaintiff shows that he took note bona for a consideration.the valuablefide

a 31,on note dated OctoberAssumpsit, 1835,promissory
or onorder,to de-Cloutman,for one John$2T89, payable

theand and him tointerest,mand indorsedby plaintiff.
note wereand indorsement of the admitted.The signature

againstin set-off account theThe defendant offered his
and inthat in the noteCloutman, March, 1838,said proved

in the of thesuit was possession payee.
and aThe the set-off was inadmissible ;court ruled that

of therendered for the for amountverdict was theplaintiff
note. the defendant that the verdict bemovedWhereupon
set for of the court.aside, misdirection


