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he note for ashows took the bonathatless the plaintiff fide
not done in thisThis was case.consideration.valuable

the ver-was, andtherefore,set-off rejected,The improperly
amust be set aside anddict

New trial granted.

Mann Locke &vs. a.

testimony auditor;The of either aparty may be received in anhearing before
and where the testimony parlyof a is inoffered connection with his book

accounts,of may chief,be ahe examined as in ifwitness the auditor so
permits or directs.

charge of in paperA fordamage spoiling furnished the defendants printing a
newspaper plaintiff,for the cannot be anrecovered in action of indebitatus
assumpsit.

partner,The admissions of a aftermade a dissolution of partnership,the is
competent firm,againstevidence any priorthe as to contract made to such
dissolution.

Indebitatus onassumpsit, account annexed.
The account was submitted to an theauditor, and action

was totransferred this court for the decision of questions
inraised the auditor’s report.

The defendants are described in the writ as Edwin R.
and F.Locke John Hayes,C. formerly underpartners the

andname firm of Edwin R. Locke wasCo. Suit& brought
theagainst firm, but without theHayes being government

serviceno was made him. wasItupon that theproved
ofname theHayes, of saidpartner wasfirm, Jonathan F.

andHayes,C. not John, italthough that he usedappeared
soto he called when anoccasionally apprentice.

firstThe wascharge the toproved by book haveplaintiff’s
been made to Edwin R. Locke but the who was; plaintiff,
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admitted to before the stated that the articleauditor,testify
was for the and was so delivered.charged firm,

of the aThe oath to sustain such was ob-chargeparty
to.jected

the was aAnother in account for certaincharge quantity
of as the defendants inbycharged workingpaper, spoiled

a of aoff number the Thisbypublished plaintiff.newspaper
was as not a ofobjected to, charge.itembeing proper

then statementThe introduced the written ofplaintiff
of wasthe former the which ob-Hayes, defendant;partner

aon the that he was not to thisjected to, suit,ground party
itand also that was a confession made after a dissolution of

admissions of Hayesthe The sustained mostpartnership.
of theaccount,of the items the and auditor finds them in

favor of the the of wasHayesprovided testimonyplaintiff,
admissible.

for theSawyer, plaintiff.

for the defendants.Christie,

thiswas in caseUpham, J. There totendingevidence
the was knownthat the namedefendant, byshow Hayes,

in the as well nowwrit, byhim as what to havegiven appears
name. it washis true This evidencebeen forcompetent

and foundauditor to consider as he has the;the for plain-
the he ihust betiff, notwithstanding asexception, regarded

in his view known the namesufficiently bybeing given
ain the declaration to himjustify recovery against under

such The auditor’s is conclusive ondescription. report this
until invalidated otherby testimony.point,

items in theVarious account haveplaintiffs objectedbeen
as the auditor’s and ofto, by questions lawappears report;

on the same are submitted the court forto theirarising de-
first item objectedtermination. The to theis madecharge

on the book Locke and notplaintiff’s against alone, against
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thewere andbooks presented,firm. Thethe plaintiffs
ona this itemexplainwas admitted as witness toplaintiff

was for theto articletestify chargedand that thebooks,the
thatis in -such casewas so delivered. It clearfirm, and

whole tes-be no of evidence. Thebook could thethe part
on aand, asfrom the of the ;is derived oathtimony party

the is ad-the ofan auditor testimony partybeforehearing
re-the it wasauditor,the discretion ofinmissible, properly

in this instance.ceived
forthat the in the account,is, chargeA second exception

num-in certainofa quantity spoiled printingcertain paper
ais notfor theaMonitor, weeklyof the paper, plaintiff,bers

of charge.matterproper
has been sug­we think is well taken. ItexceptionThis

defend­was converted thebythat the namedgested paper
the tortuse, that the waivemayto their and plaintiffants

extent ofthe wholevalue in Butclaim the assumpsit.and
is,a tort and bringingof waiving assumpsit,the doctrine

in or trover has sold theliablethe individual trespasswhere
theor and receiveddetained, moneytakenunlawfullygoods

andtothe elect affirm such sale,when ownerthem, mayfor
forhad and themoneyan action of received pro­maintain

Yeaton;1 N. H. vs. 2 Ditto151,ceeds. ChaunceyRep.
; 323,vs. 5 Greenl. Webster vs. Drink­462, Webber Aldrich­

McCall;water; 274,4 Bank North America vs.Binn. of
Hoar;vs.285, Jones 12 Ditto vs.120,3 Pick. Gilmore

vs.3; 458,Greenl. Foster Tucker.Wilbur­
could be sustained on this ofitem itIf assumpsit charge,

ofinstance whereeverybe in bailment,might property
for hire or for labor to bedeliveredwas expended thereon,

was ordestroyed injuredthe throughand property inexperi-
or malice. Courts have already toence, gone thenegligence

in thisextent of the rule anddirection,utmost the tendency
would befarther to annihi-of advance almostany entirely

the different oflate distinction betwixt forms action. This
cannot in anitem be action ofrecovered indebitatus assump-

sit.
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admission,A farther taken in to theis,this caseexception
of the of a onwritten statement in theHayes, firm,partner
the that the confession made him after a dis­ground by was
solution of the The authorities on thispartnership. point
are itto some extent. In New-York be re­conflicting may
garded as well settled that the of aacknowledgment debt

aafter dissolution will not bind the other 2 Johns.partners.
536,vs.300, ;a.­ 3 Ditto vs.Lansing Gaine Hackley&

Patrick; Sherburne;15 409,Ditto Holden vs. 9 Cowen
420, Baker See, also, 665,vs. 2 Conn.Stackpole. Story
vs. Barrel a.&

On the other hand are the authoritiesEnglish and au­the
thorities in and and theMaine,Massachusetts decision of

the thatStory ;Mr. Justice with aftersingle theexception,
of a one cannot,dissolution hisby solepartnership, partner

' aact, revive other claim barredagainst partners by the
statute of on the of its alimitations, newground being con­

the atract, and that cannot newby on hispartner promise
the statute,remove the bar created so as topart by affect his

former vs.103,1 Wood al. ;Taunt. Braddick­partners. &
McNeile;4 vs.7,Dowl. Gow onRy. Lacy Partnership&

vs.222, Root;80 214­ 2; 17 Mass. Martin Pick. 518,&
291,Ditto vs. Hale;Hunt vs. 3 WhiteBrigham; 5

vs. Ditto414, 42,Ditto Tuttle 9Cooper; vs.Hathaway
;11 vs. 6Haskell; 400,Ditto Greenl.Cady 41,Sheperd­

1; 635,Parker vs. a.­ VanMerrill Gall. vs.Reimsdyk&
Kane.

York, and the onauthorities in New whichgroundsThe
examined andfully maturelyare considered inthey proceed,

Greenl., above11 and the incourt,Pick. 6 cited those;&
inare of that the rule laid downclearlycases Woodopinion

1 the ne­rule,is better and oneBraddick, 103,vs. Taunt.
ofthe relationfromcessarily resulting partners.

of does not thepartnership dischargeThe dissolution part­
on contracts madeliabilitytheir the contin­duringners from

uall must beof the sued. Theuance partner­partnership;
xi. 32von.
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dissolved as tois not but as to thosethings onlypast,ship
the ofBesides, dissolution thefuture.” cannotpartnership

those with the firm. The admission ofcontractingprejudice
while willthe bind theexists,either partnership firm,partner,

beit cannot in the of firm a mere dissolu­byand thepower
which either effect mo­tion, may anyatpartner ordinarily

thoseto with them of benefit ofment, dealing anythedeprive
declarations, or statements of a in rela­confessions, partner

in fullsuch contract. contract is made with themtion to His
he all times to relation offaith that is at entitled the honest

as to the of the and a mereeither truth transaction;partner
betwixt the withoutmadesubsequent arrangement partners,

and in ourconsent, not,his does notought legally,opinion
him of the benefit of such admissions. Thedeprive partner

at time be to make untrue admissions or con­can no presumed
firm,the as these confessions againstfessions against operate

other rule and its ef­himself with the Theequally partners.
and allin this as thefects regards partners personsrespect,

with the is the same after dissolutionfirm,dealing precisely
of and no canbefore,the as resultpartnership greater prejudice

if so it cannotit,from or be thebyrightfully part­prevented
to withjusticein those them.ners, contractingoriginally

such until theirTo contract is at anpersons, entirely end,
are and ever inthey be,must the of theeye law, regarded

and held in all still a withas thefirm, singlerespects excep­
nothat after take a claimtion, can out ofpartner, dissolution,

of so as bind thelimitations,the statute to other partners.
reasons we believe thatFor these the authorities last re-

to sustain theferred correct doctrine this and thatupon point,
of the admissions ofthe the in this instancereception partner

the as evidence theby auditor, not'withstanding dis-previous
of wassolution the correct.partnership,

forThe to wascharge damage allowedpaper by the auditor.
this error and to enablerectifyTo the auditor to inreport

full, to the views of theaccording as nowcourt, declared,
submitted toagainthe case will be him.

Case and recommitted.reporttransferred


