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personalCertain property plaintiffswas mortgaged pay-to the to secure the
“ fiftyment of dollars hereof,in sixty days meaningfrom the date and in-

tending legalthe claims and they me”—Held,demands againsthave that this
condition notwas void for theuncertainty, true construction of it being, that

due,it to secure the paymentwas of the sum not exceeding fifty dollars.
personal propertyWhere mortgaged possessionremained in the of the mort-

gager yearsfor three after the date of the themortgage, mortgager being
havingand noinsolvent other attachable property—Held, that this was not

fraud,conclusive evidence of but only tendingwas a circumstance to show
fraud.

object mortgage demand,Where the of a is to secure an existing the fact that
toit was also intended cover future advances does not the mortgage.avoid

verdict, objection,it is too late to take an the partyAfter which other might
byhave obviated if it had been taken at the trial.evidence

for a horse. onTkover It the that on thetrial,appeared
of oneday January,23d A. D. John A. Drew the1835, was

of the horseowner in and on thatquestion ; mortgagedday
thehim to withplaintiff, divers articles of house-together

hold furniture.
The condition of the was as ,follows : “Provid-mortgage
that if I,ed to theexecutors, &c., said Northmy pay Co.,&

the ofheirs,their sum dollars&e., fifty in sixty fromdays
date andhereof,the themeaning intending claims andlegal

havetheydemands then these shallagainst me, bepresents
wasvoid.” The recorded in the of themortgage office clerk

Somersworth, day January,of the town of ofon the 27th
1835.A. D.

had never takenThe actual of theplaintiffs possession
nor had to ofhorse, the time the takenthey, trial,up pos-
of the othersession articles hadbut sufferedmortgaged, them

remain theto in and under the ofpossession control the
nor did the offer reasonmortgager, any theplaintiffs why

was thus to remain in theproperty permitted andpossession
under the control of the mortgager.

It was admitted the trial that wassomething dueupon the
at the time of theplaintiffs execution of the mortgage.
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that onalso the ofday November,It 10th A. D.appeared,
defendant,the a1837, sheriff, attached the horsedeputy

a writ andthe said on the ofDrew, dayfirstagainstupon
an andexecution,sold the animalDecember following upon

the to the satisfaction thereof.proceedsapplied
voiddefendant contended that the wasThe mortgage

its for thatface, in the condition anduncertaintyupon ;
fact thethe that remained so in theproperty long possession

evi-and under the control of the was conclusivemortgager
of the insolvent at the date offraud,dence mortgager being

andthe no other attachablemortgage, having property.
court instructed the the of thethat conditionThe jury

was on and thatface,sufficient its the fact thatmortgage
remained in the of thethe mortgagerproperty possession

awas circumstance wasonly fraud,to show but nottending
thereof.evidenceconclusive

a thejury returned verdict for which theplaintiffs,The
a newaside,moves to and fordefendant set on accounttrial,

the courtof the instructions of as aforesaid.

for theChristie,Wells defendant. It is toimpossible&
due theascertain from the condition the sum mortgagee.

act of N. authorizes83,2 H. Laws the attach-1832,The
ofor the duecreditor, tender amount oning upon payment

the to hold the as if it had attach-mortgage, beenproperty,
ed on mesne ofAnd one mort-process. object thecausing

to be thatwas,recorded the amount of the incumbrancegage
be known creditors.to A be somight mortgage should
in thatits creditors beterms, maydefinite able to ascertain

true thethe character of contract. Miller vs. Baker, 20
287.Pick.

fact that theThe remained somortgager inlong posses-
sion, is conclusive evidence of fraud. theAnd rule applica-

to after anble absolute shouldpossession conveyance apply
to ofalso aftermortgages personal condition broken.property

4Harris,vs. Mason Bunt vs. 1534; Whitaker,D’ Wolf
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1Tucker, ;Badlam vs. Pick. 389 Ward vs.310 ;Fairf.
5 //. 545.iV.Savage,Pick. Ash vs.Sumner, ; i?ep.5 59

not lie thethat trover will offi-contend, also, againstWe
of andhas notice his mortgage,until the givencer. plaintiff

and the creditor or the sheriff has refusedstated account,his
lien.and Miller vs. Baker.dischargeto the demand thepay

Pick. 287.20

in theonlyTheMarston, uncertaintyfor the plaintiff.
of amount due. sumthe statement the Theinis,condition

ofas the extent theintendedwasof dollarsfifty probably
undoubtedlynot so consider it,the couldsum due. If parties

might.creditors
the chattelswhere ofare numerous cases possessionThere

and where theto partiesbehas been explained,permitted
a character asof suchthat wasthehave shown possession

fraud,of the beingany propertyto raisenot presumption
Reed vs.199;10 Pick.Wheeler,vs.Adamsmortgaged.

4 DittoHarris, 146;vs.Jewett, 96 Bartels;5 Greenl.
14Willard,vs. Pick. 464.Fletcher

thanfartherof the defendant goessecondThe position
•3 145of N. H. Rep.vs. Pickering,even the case Coburn

aby vender oftheholds thatonly possessionfor that case
evidence ofsale,an isafter absolutechattels, prima facie

the defendant’sof cases position.the supportfraud. None
Wilkins, 2vs.Tuttle, Shep-; Reynoldsvs. 8 Wend. 375Hall
13 vs.MelodyN. ;vs. 2 H.Low, Rep.Haven104;ley

3Chandler, 282.Fairf.

that thisthe defendantis contended byJ. IttíiLCHRisT,

givesuntil theofficer,lie the plaintiffaction will not against
and the sher-account,and hisof his statesmortgage,notice

thedemand, dischargeandto therefusesor creditoriff pay
in ofthe court the caseis bydoctrine suggestedlien. This

thenoticeSufficient20 Pick. 287. ofBaker,vs.Miller
in town clerk’srecord thebywas thealready givenmortgage
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the notquestion does arise in thisBut case. theoffice. If
tohad intended on this it shouldrelydefendant haveposition,

at intrial,the order thattaken the haveplaintiff mightbeen
obviate the objection,an to byhad evi-offeringopportunity

of and the hisnotice,the statement ofdence account.
is also that the fact that theargued,It remainedmortgager

afor so longin is conclusive evidence ofpossession period,
the theBut venderbyfraud. after anpossession absolute

of ischattels not conclusive evidence of fraud.sale It is
isevidence, and conclusiveonly whenonly un­prima facie

vs. 3 H.Coburn N.Pickering,explained. Rep. 145; Ash
5 Ditto wevs. 545. And shouldSavage, certainly not ap­

a rule to the case of amore than torigid mortgage, thatply
an absolute Holbrook vs. Baker,of sale. 5 Greenl. 312;

vs. H. 13.Low, 2 N. The of timeRep. lengthHaven that
inthe remains the act ofmortgager althoughpossession, 1832

he retain may,that under theimplies may possession, pe­
of a becase, consideredculiar circumstances theby jury,

show fraud it aas to but is mattertending ; ofsusceptible
We think the toinstruction theexplanation. onjury this

was correct.point
objectedIt is the to theby defendant condition of the mort-

that isit for an uncertain that agage, amount; creditor wish-
to redeem could not theascertain sum dueing and,; there-

that onefore, object the act forbycontemplated recording
offails being attained, thatmortgages viz., creditors as-might

thecertain from condition the amount of the incumbrance.
be an objectWhether this or itnot,important iscertainly

innot attained case where a of theany debtpart has been paid
thesince of the dateAt the of theregistry mortgage. registry

the debt be amay hundred dollars. This bemay reduced
on next totheby payments fifty but thisday dollars; fact,

and the of theconsequently amount incumbrance, cannot
be ascertained asfrom the the law notrecord, does require,

is it the thatnor custom, any subsequent shouldpayments
of record. cannot anyWeappear require certaintygreater
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of this char-and objectionsthat the act,than bycontemplated
befurther statutoryuntil someavail, provisionacter cannot

themade on point.
309, is some­Baker,of vs. 5case Greenl.The Holbrook

thereone beforewhat to the us. Theanalogous plaintiff
sale,a bill of which wasa clock under mortgageclaimed

andof suchdue,to secure the thenmade payment §14-00
ofthe at the end sixtysum as be duefarther might plaintiff

be the mort­within time it redeemedmight bywhichdays,
of clock was stated to be and§50-00,The thepricegager.

when itdue the had amounted tothe sum §45-00,plaintiff
of theattached a creditor and the mort­was by mortgager,

in thewhile it was of theit sheriff.replevied possessiongagee
was the thatobjected defendant, the wasby mortgageIt

secure the fu­onlyto not then but certaindue,made §14-00
the held that valid ob­advances. But court this was noture

and toreferred Atkinson vs. R.jection, Maling, 462,2 T. and
1Tucker,vs. Pick. 398. the latter case it isBadlam In
“ athe that wherecourt,said is made toby merelymortgage

withoutfuture other atadvances, anysecure consideration
time, it voidthe be asagainst creditors, tending tomight

and the toenablingfacilitate creditcollusion, mortgager get
noticeon his without that it wasany incumbered.property

if of be to an de­objectthe the securemortgage existingBut
the of a clauseaddition futuremand, advancesprotecting

thewould not avoidnecessarily mortgage.”
not hereis to determine whether future ad-necessaryIt
could avances be secured here ofby mortgage personal

as it is sufficient for this case to settle that whereproperty,
is a thethere debt the fact that wasdue, intendedmortgage

toalso cover future advances does not it voidrender for the
whole.

forThe condition the of fifty dollarsprovides payment in
from the date of thedayssixty mortgage—“meaning and

andthe claims demands haveintending legal they against
me.” We think the construction of the conditionproper is,

sum the ex-that the to be secured is notactually due,amount
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thedollars. If amount duefifty refer to theceeding actually
at the end of sixty as there aexisting days, then, wasclaims

at datedue the of the we ofdebt aremortgage, thatopinion
is not void.mortgagethe

if this is meant the due at of thebyOr sum the date mort-
see nowe more thatingage, difficulty ascertainingpractical

than insum where amount ofordinary cases, the the debt has
been reduced subsequent If the conditionby hadpayments.

tobeen secure the of in50-00only dayspayment sixty
the date hereof,” no would have arisen as toquestionfrom

its and we do not theconceive that addition ofmeaning;
the words, and claims and de-“meaning theintending legal

havemands at all increasesthey theagainst me,” difficulty
of its or hasunderstanding anymeaning, particular tendency
to mislead creditors.

on the verdict.Judgment

Remick vs. Atkinson.

has con-dwellingat the and in the absence of a whohouse,A demand party
chargetracted to deliver on is sufficient to him witharticlesspecific demand,

of suchthe value articles.

agoods gavea sheriff to a who himWhere delivered attached,deputy person,
tocontract return them on it was held that the value of thewritten demand,
inas stated the was bothgoods, conclusivecontract, upon parties.

article was and the of theagentwhere each baileevalued,And hadseparately
anda of tendered the residue to the whosold refus-them,portion plaintiff,

that theit -was entitled toto wasthem, held,ed recoverplaintiffaccept only
the articles sold.value ofestimatedthe

Assumpsit. in thatIt on theevidence, 14thappeared
a1837,of the of the sheriff ofJuly, plaintiff, deputyday

certain on a writattachedcounty, againstthis property
and delivered it toCook,one the defendant for safeJames


