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ceeding fifty dollars. If the amount actually due refer to the
claims existing at the end of sixty days, then, as there was a
debt due at the date of the mortgage, we are of opinion that
the mortgage is not void.

Or if by this is meant the sum due at the date of the mort-
gage, we see no more practical difficulty in ascertaining that
sum than in ordinary cases, where the amount of the debt has
been reduced by subsequent payments. If the condition had
been only to secure the payment of “$50:00 in sixty days
from the date hereof,”” no question would have arisen as to
its meaning ; and we do not conceive that the addition of
the words, “meaning and intending the legal claims and de-
mands they have against me,” at all increases the difficulty
of understanding its meaning, or has any -particular tendency

to mislead creditors.
Judgment on the verdict.

Remick vs. Arkinson.

A demand at the dwelling house, and in the absence of a party who has con-
tracted to deliver specific articles on demand, is sufficient to charge him with
the value of such arficles. ' i

Where a deputy sheriff delivered goods attached, to a person, who gave him a
written contract to return them on demand, it was Aeld that the value of the
goods, as stated in the contract, was conclusive upon both parties,

And where each article was separately valued, and the agent of the bailee had
sold a portion of them, and tendered the residue to the plaintiff, who refus-
ed to accept them, it was Aeld, that the plaintiff’ was entitled to recover only
the estimated value of the articles sold.

Assumpsrr. Tt appeared in evidence, that on the 14th
day of July, 1837, the plaintiff, a deputy of the sheriff of
this* county, attacheéd ‘certain property on a writ against
one James Cook, and delivered it to the defendant for safe
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keeping. The defendant gave the plaintiff a receipt for said
property, promising therein to deliver it to him on demand.
T'he property consisted of a yoke of oxen, valued in the re-
ceipt at sixty dollars, and other articles, to each of which a’
separate value was affixed. Onthe twenty-fifth day of Feb-
ruary, 1839, the plaintiff went to the house of the defendant,
and demanded the property. The defendant, at this time,
had been absent for several months in Georgia, and did.not
return until the month of June following. The wife of the
defendant requested Harmon, the witness to the demand, to
go with the plaintiff to the house of Cook, to see what part
of the property was there, and whether it was ready for de-
livery. They went to Cook’s house, and he told the plain-
tiff that he had sold the oxen, but that the rest of the proper-
ty was ready, some of it being in the shed, and some in the
barn. The plaintiff said that was of no consequence, as he
was instructed, if all the property were not ready, not to take
any of it. 'The property was not shown to the plaintiff, nor
did he request to see it.

The defendant offered evidence, that the property mention-
ed in the receipt was, at the time of the demand, of less val-
ue than the estimate in the receipt. To this evidence the
plaintiff objected ; but it was admitted by the court, subject
to future consideration, and the jury found that the oxen
were of the value of $60-00, and the other property of the
value of $70-00.

It was agreed that judgment should be rendered on the
verdict ; or that it should be amended, and judgment ren-
dered thereon, according to the opinion of the court.

Huall & FEmerson, for the plaintiff.

J. Eastman & James Bell, for the defendant,

Guuourist, J. - It is no objection to the demand in this:
case, that it was made at the dwelling-house of the defendant
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in his absence. If it were necessary, in a case like this, to
make a personal demand, it would always be in the power
of the party to elude a demand, and thus avoid his responsi-
bility. One who makes a contract to deliver specific articles
on demand, should be always ready at his dwelling-house, or
place of business. A demand made upon him personally, for
goods which he could not carry about him, would be liable
to more reasonable objections than that in the case before us.
Mason vs. Briggs, 16 Mass. 453 ; Lobdell vs. Hoplkins, 5
Cowen 516 ; Goodwin vs. Holbrook, 4 Wend. 377 ; Chip-
man on Contracts 49.

It has been held in this state, that the estimate of the value
of articles contained in a contract similar to this was conclu-

sive upon the parties.  Drown vs. Smith, 3 N. H. Rep. 299.
It is there said, that the value is inserted in order to fix the
extent of the defendant’s liability, in case the goods were
not returned, and to ascertain their value in any dispute that

might arise concerning them. It is also held, in Wakeman vs.
Stedman, 12 Pick. 562, that the valuation in an instrument
of this description is to be taken to be the agreed value, and
binding upon the parties unless it be shown that some fraud
was practised.

In the case of Drown vs. Smith, the receipt was given for
books, which were valued at a gross sum. The defendant
admitted that he had sold a considerable portion of them, but
offered to prove a tender to the plaintiff of the residue, in part
discharge of the contract. Upon this point, it is said by the
court, “ had each article been particularly valued, We think
that this objection would have merited much attention, and
we are not prepared ‘to say that it could have been satisfac-
torily answered. But in this case the value of all the articles
was fixed, and not the value of each, and we are of opinion
that in such a case a tender of a part imposed upon the plain-
tiff no obligation to receive the part so tendered, unless the
defendant had a reasonable excuse for not delivering the res-
idue:”’
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In the case before us, the plaintiff should have accepted
the property which was then in the possession of Cook, the
agent of the defendant. It had no connection with the oxen,
and a distinet value was affixed to each article, so that it
could easily have been ascertained, had the property been ac-
cepted, how much of the defendant’s liability had been diss
charged. As he refused to accept it, he is now entitled to
judgment only for the value of the oxen, as estimated in the
receipt. According to the agreement of the parties, the ver-
dict must be amended, and the plaintiff is entitled to judg-
ment thereon for the sum of sixty dollars.

Davis vs. SANDERS.

In an action torecover the price of a threshing machine, the plantiff, to prove
the sale, offered evidence that the defendant had admitted to third persons
that the property was his. To rebuat this, the defendant offered evidence,
that he said it was his, at the request of the plaintiff, who desired to.prevent
its being attached by the creditors of the real owner—Held, that the defend-
ant was not estopped by such admissions from showing that he had never pur-
chased the property.

A witness for the plaintiff, upon his examination in chief] testified that one
Barker, wishing to attach the machine as the property of one Buzzell, request-
ed him togee what the defendant and Buzzell said about it. On his cross ex-
amination, he was asked to rélatd the whole conversation with Barker; and
he testified that Barker said, that the plaintiff told him that the defendant had
no interest in the machine— Held, that this was hearsay evidence, and assach
inadmissible.

Assumepsit, to recover the price of a threshing machine,
alleged to have been sold the defendant by ‘the plaintiff.

It appeared, that before the alleged sale to the defendant,
the machine had been sold by the plaintiff to “one Buzzell,
and the plaintiff contended that, by the agreement of all




