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and en-mortgagee his demandant wastherepresentatives,
totitled maintain his action the factsupon reported.

The averdict be set aside andtherefore,must,
Neto granted.trial

Hoit & a. vs. Remick.

“the statute ofPrior to June an act to fraud in the22, 1832, entitled, prevent
of mortgagetransfer neither the record of a ofpersonal property/' personal

nor mortgagee,thereof the was essential to the valid-possessionproperty, by
mortgage.of the .Nor was the of after aity possession personal property,

itmortgage of the offormer evidence fraud inconclusive theby owner,
transfer.

it is madethat in order giveto to mortgage,act, suchrequisite, asBy validity
allagainst others the either that the mortgagee shouldexcept thereto,parties

andtake retain of the mortgaged, or that the mortgagepossession property
should be recorded in the office of the clerk of the town the mortgagerwhere
resides at makingtime the mortgage.the of

of mortgager,The the executingremoval after mortgage,the from the town in
which he resided at the time of its taking with him the mortgagedexecution,

and retaining the of mortgageethe noproperty, possession it, imposes upon
of recording mortgagethe in the town to whichnecessity the mortgager may

so remove.

The of the statute are in theprovisions of thewith,complied particular place of
the both according to the letter and of it. arecord, record of thespirit by
mortgage in the office of the clerk of the town where the mortgageronly re-
sided at the executingtime the mortgage.of

Tiiespass, for andtaking carrying theaway plaintiffs’
horse.

The titleplaintiffs’ to the horse was founded aon mort-
ofgage February 14, in1837, recorded the ofoffice the

clerk of the town of Sandwich on the of itsday date, and
executed by Ambrose Hall to the to secureplaintiffs, the

of a notepayment andsigned by Hall, forgiven the price
to beagreed paid for the horse to the ofplaintiffs, whom Hall

him.purchased



286 STRAFFORD.

Hoit v. Remick.

date thethe ofAt and evermortgage, before, and after-
untilwards, March, Hall resided in1838, Sandwich with

when hefamily,his removed andhimself to Tam-family
and tookworth, with him the where he hashorse, ever since
with his family.resided

wasThe never inmortgage recorded the office of the
of the town ofclerk Tamworth. In the1839, mort-April,

then and theuncancelled, notebeing thegage unpaid, horse,
in the of Hall,still wasremaining attachedpossession by

adefendant,theRemick, deputy sheriff, virtue of aby writ
Huckins,favor of Ira said as theagainst Hall,in ofproperty

been ofhavingRemick informed the ofHall, claim the plain-
tiffs.

then removed the andRemick afterwards soldhorse, him
the issued in saidexecution action.upon

never hadThe of the horse afterplaintiffs possession the
of the mortgage.date

of thethe this caseBy agreement parties submitting for
ifit was that in the ofdecision, stipulated the courtopinion

was maintained theaction facts,the upon foregoing judg-
be rendered the ament should for for sumplaintiffs agreed ;

if thatotherwise, shouldjudgmentbut be rendered for the
for his costs.defendant,

for theEmerson,S. plaintiffs.

for the defendant.Lyford,

J. which theWoods, mortgageThe upon plaintiffs rely
this was made Hallaction,maintain toby secureto to them

inof the horse and wascontroversy,the pricepurchase duly
of the clerk of thethe office town ofrecorded in Sandwich,

which the resided at timeHall,town ofmortgager,in the
execution.its

all of itsIn absence of fraudulent ex-the inproof purpose
consti-the thus recordedecution, certainlymostmortgage



91TERM,DECEMBER 1840.

floit v. Remick.

atuted valid of the of theconveyance horse toproperty
the at the time of its execution andplaintiffs record, as

andhimself,Hallagainst his and allcreditors, subsequent
so as Hall continued to inpurchasers, long reside Sandwich,

defeasible theonly ofupon the sum securedpayment it.by
is not inIt fact that thepretended was notmortgage valid
its or thatdate,at it would not have remained valid ifstill,

had notHall hischanged habitancy.
But the of theneglect theplaintiffs, upon removal of Hall

toTamworth,to record the inmortgage that town, and
Hall’s after his removal topossession that areplace, made

of objectionthe to thegrounds continuing validity of the
ofand answer to this action.mortgage,

to the ofPrior our ofstatute Junepassage 22, 1832, en-
“ an act totitled fraud in theprevent transfer of personal

no recordby wheremortgage,” any ivasproperty requisite,
itnor would contribute to the oflegal force a ofmortgage

in this state.propertypersonal
Nor was thebypossession mortgagee essential to the va­

of his either aslidity title, between the parties themselves,
or the and the ormortgagee creditors, ofpurchasers the mort­

vs.gager. Low,Haven 2 N. H. 13­; Ash vs.Rep. Savage,
H.5 N. 545.Rep.

And the continuing of thepossession wasmortgager not
a infraud or conclusivelaw, evidence of fraud in the trans-

in the case of afer, ofmortgage personal property.
atSuch was most, under somepossession circumstances,

evidence the ofof fact but afraud, not fact in judgment of
of itselflaw, conclusively theestablishing fraud. Ash vs.

cited,Savage, and the auth. there to.before referred
At common law, then, aside from the ofoperation the pro-

visions of the statute aforesaid, the title of the plaintiffs is
well neither ofmaintained; record the mortgage, nor pos-
session theof theby asproperty I havemortgagee, shown,

torequisite itsbeing establishment, but thatonly the mort-
should be executedgage bona forfide, honest and legal

and consideration.purposes, upon good
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“toact referred noprovides,The that ofmortgage per-
hereafter made shall validpropertysonal be oth-anyagainst

than thereto,er the parties unless of theperson possession
bemortgaged delivered to and retained theproperty by
theor unless saidmortgagee, be in themortgage recorded

of theoffice clerk of the town where the shall re-mortgager
at the time of the same.”makingside

the of that statute, the lawBy common relat-provisions
to of is so far as toing mortgages personal altered,property

itrender arequisite, to effect toindispensably give mortgage,
that the ofeither the shouldpossession mortgaged property

be taken and the or that thebyretained mortgagee, mort-
should be recorded.gage

acase under consideration is case of the re-The character
a therecord of :—noquiring mortgage havingpossession

taken and continued by the wouldmortgageebeen which dis-
with of anecessitythe record.pense

the under considerationmortgageAnd was recorded in
ofof the clerk the town inthe office which the mortgager

oftheat time themakingresided mortgage.
whether aquestion such record is ais,The compliance

of the inrequirementswith the thestatute, particular theof
under the circumstances ofrecord,the this case for,place ;of

title the must fail.not,if the to horseplaintiffs’
ahas strictbeen literal with theThere compliance pro-

statute,of the farvisions as as the ofregards record.place
as case,found the livedby in Sandwich theHall, at date of

theand wasthe recorded inmortgage, mortgage the office
clerk of that town. Andthe we are ofof the opinion that

has inbeen that aparticularthere with the re-compliance
of the tostatute, itsquirements according andspirit meaning,

the intention of itsand framers.plain The defence goes
the itthat isground, made dutythe of theupon mortgagee,

statute,the to recordby his in the town where themortgage
atmortgager shall reside the ortime of the attachment sale

of the we thinkBut the of the act willproperty. language
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not warrant isthat and there noconstruction, ne-imperious
or acessity so wide fromjustifying therequiring departure

of the act. will beplain Itslanguage accomplishedpurposes
without such construction.

objectThe of the statute was to togive suchpublicity
to informationand sources ofconveyances, commonprovide

to all orderin to enable andpersons, creditors,purchasers,
and all to determine ofothers, with some degree facility,

ofconvenience and the title tocertainty, question property,
be at; while,which to knowthey interested the samemay

it was the of thetime, not act toamong subjectpurposes
athe who is ofmortgagee, creditor,bona course to the in-fide

not theif of constantconvenience, impracticability, vigilance
and which be requisiteceaseless would towatching guard
and secure his if he were tointerests, record hisobliged

townin into which theevery mortgager seemortgage might
fit to with the to reside and; that,remove too, beforeproperty

byhis creditor should seize the ofprocess law, orproperty
the itshould the title to ofby way tomortgager pass sale,
some innocent purchaser.

then,The valid at common and notbeing law,mortgage,
invalid therendered under circumstances theby provisions

of the we are of the thatto,statute referred the ac-opinion
andmaintained,tion well that,is to theaccording agree-

of the must hement thereparties,
theJudgment plaintiffs.for
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