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When submit a case to of the athe determination merecourt,parties upon
statement of the or to the factstendingevidence establishproofs necessary
to its rightful whether,the court no than togowill farther decide,decision,

such be and tojuryfor a to find suchupon it would facts,proofs, competent
return a verdict offor one the or to return a forverdictparties, incompetent
the other party.

To balance weigh the ofdetermine witnesses,evidence, probabilities, credibility
or draw andinferences and conclusions from circumstances proved, thereby
to determine among the du-controverted of are notquestions ordinaryfact,
ties of the court.

Nor does the in a case agreed,or the of theevenassent, request imposeparties,
the court suchupon duty.any

The becourt will a facts to foundrequiringsuch furthernot, case, byupon
of thejudgment dischargebut willrender for eitherinference,way party,
and for trial.transfer the action to the court of commoncase, pleas

on the for one cordAssumpsit, writ,an account annexed to
of wood.

theThe inwho lived in thatRochester,plaintiff, proved,
of nearsummer he and the defendant were1837, together

inthe defendant’s house in Fallsdwelling Village,Great
from hisand the wasSomersworth, unloadingthereplaintiff

wood,a load of con-cart, defendant,the of theupon premises
about one cord.taining

was defendantWhile the thus the em-engaged,plaintiff
a man to saw said it into his wood-wood, andployed put

onshed, which was done the same Wood was worthclay.
there four dollars cord.per

at townThe. defendant that the annual meetingproved,
in were chos-March,in thirteenSomersworth, 1837, persons

of in that that three of themen wood andsurveyors town,
the of of have;took oath office neither whom recollec-any
of the doestion measured wood in Ithaving controversy.

not the records of that either of thetown,thebyappear,
so took theother chosen oath of office.persons

ofThe defendant also that townthe Somersworthproved,
ais is for sale thebywhere woodplace usually exposed cord.
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there forwoodcordand hauledthat the frequentlyplaintiff
sale.

Falls,at GreatwastheHe further thatproved, plaintiff
forhe offeredwhichcontroversy,with the load wood inof

surveyedsale to that one Zenas Crowelldefendant,the and
in the street oppositewhileit, cart,it was on the plaintiff’s

de-theof andthe thestore, request plaintiffdefendant’s at
to be dissat-himselfthatfendant, and the expressedplaintiff

thereby.woodtheand to sellisfied with the refusedsurvey,
inin Somerswortha of woodCrowell was not surveyor

was inbut 1836.1837,
atfor salewood, when offeredfrequently surveyedHe

Falls when1836, requested.sinceGreat
to ofin the measureevidence was offered regardNo other

inthe wood controversy.
beshould rendered asthatagreed,The parties judgment

be on the foregoing agreedthe of the court shouldopinion
of facts.statement

forTebbets, the plaintiff.

thefor defendant.Hale,

to ourThis case is submittedWoods, J. determination
of theby parties.agreement

inus to arrive ata result reference to theenableTo proper
wouldof the two facts seem necessarylegal rights parties,

to be determined.first
the wood sold the cord.1. Was by

of wood,Was the wood measured a measurer2. by duly
and sworn in the town of Somersworth.appointed

Sufficient other facts the to showby agreement,appear
of and eventhe those two factsfinding important, indispen-

to a decision of thissably necessary cause.proper
a consideration of thenecessityThis from pro-appears,

15th,of the of this Juno 1791.state,visions statute passed



292 STRAFFORD.

Pray ®.Burbank.

“ an woodact to fraud in cord toentitled, prevent exposed
1 asale,” 220,N. H. Laws of soundupon con­(Ed. 1830,)

of the of thejuststruction which determination ofrights
the to this mustcontroversy finally depend.parties

that there were of woodThe case finds measurers ap-
in in and1837,and sworn the town of Somersworthpointed
was a in woodthat Somersworth was usuallywhichplace

for sale the cord.byexposed
of the whether the cordsale, bythe mannerBut neither

if the thecord,or soldfact, whether, bynor theotherwise,
Somersworth,a inwood measurer of woodbywas measured

is found the case.by
andthat are agreed, uponfacts and circumstancesThe

asked, are doubtlessof the iswhich the courtjudgment
to a fromjury,relevant to be submittedand competent

and thebalancingwhich weighing proofs,they might, upon
whichfacts,inference of the courtmake the requisite upon

to ofwould the conclusionspronounce law,be authorized
theofthedetermining parties.rights

in to mode of thethe facts reference the sale,But agreed,
butof the are or evi-wood, proofs,and measuring nothing

results, in the ofto matters fact materialdence, tending to
are to be abe and which arrived at upon con-proved, proper

thereof.sideration and balancing
then whetheritself,The this court willquestion presents

the and asfact,make deductions inferences of well as pro-
of lawnounce the conclusion arising thereupon, necessary

ofand decision thisjustto a cause.proper
we understand the rule ofthat law toquestion, beUpon

a tothe submit cause thethus: When determina-parties
a mere thecourt,of the statement oftion tend-upon proofs,

the the nonecessary facts,to establish court go farthering
whether,to such itdecide, would beuponthan com-proofs,

find such afacts,for a to and to returnjury verdictpetent
or aone of the to returnfor verdict forparties, incompetent

otherthe party.
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to the determinationof the court is limitedThe province
hetothe of evidenceof or thecompetency incompetency

not,maya ormay,submitted to from whichjury, they
to that extentof andmake the inferencesrequisite fact;

relationdiscretion,court in to meredoes exercise anytheonly
of fact.questions

determine theweighTo balance evidence, probabilities,
and conclusionsdraw inferencesof orcredibility witnesses,

and to determine con-from therebycircumstances proved,
of are not theamong prerogativestroverted fact,questions

offall the and circleof and not withincourt,the sphere
duties such im-its and nor islegitimate ; any dutyordinary

athe and of the inrequest parties,even assentposed, by
case agreed.

theand actionmust, discharged,This case betherefore,
and a duetrial,forto the court of common pleastransferred

of the in the par-facts betweenascertainment controversy
ties.

a.a. Gilmanton &Parish vs.&

pleasby laythe of common toappointedcommittee courtThe chairman of the
personsof allappointed hearingthe for the in-prior to timehighway,out a

thesaid outlaying way,of out of made form of asubjectthe theinterested
which, andthe throughof towns the own-to the selectmengivenbenotice to

out,which, proposed laid and signedto beroad wasof lands overers said
appointed, and sent the same to oneof committee soas thesame chairmanthe

notices,him to make out similar andwith toinstructionspetitioners,theof
behalf,his and to the same—a manner in servein similarsamesignto the

instructions, beingpursuance of made un-Held, notices made in suchthethat
committee, acting as their andorgan,of the of thechairmanthe directionder

sanction, by pro-thebeingwere the same well warrantedhiswith sufficient:
statute, long usage.and bysanctionedof thevisions

notices, required, by anythe statute or byof said it is not eitherthe serviceIn
to beby bythe same be evidenced a return madeusage, that shouldknown

satisfactory proof of faetmaking Anythe other the ofpersonthe service.
sufficient.isservice


