
»

348 MERRIMACK.

v. Evans.Tenney

of isevidence of the ward merely pri-But this ownership
be Thetestimony.and rebutted othermayma byfacie,

theable to show such of guar-defendant declarationsmaybe
as willor of thedian, readilysuch management property,

a wholethat the to thebelonged guar-satisfy jury property
itsdian, and the relation of was used to effectthat guardian

fraudulent concealment.
was in verdictNo such evidence this case. Aoffered

theasthat,meredefendant,was taken for the on the ground
was the the andland carried on stockby guardian, personal

thenecessarilyused for this waspurpose propertyproperty
the his Thisof and liable to attachment for debts.guardian,

of the is erro-facts,view of the law onarisingpresumption
of followsneous. the stock on the farmThe ownership

untilland,the and of theownership possession prima facie,
ward,and the is thatthe of thecontrary appears, possession

thenot of the The undertherefore,and guardian. plaintiff,
isfacts in entitled to until therecover, contraryisevidence,

shown.
new trialVerdict set andaside, granted.

Whicher Whicher.vs.

of at the of counsel forjustice the the the hadA who, requestpeace, plaintiff,
takingof the at the of a beon behalf to usedplaintiff depositionappeared

witness,thethe and examined is toin takeincompetent,cause, afterwards,
as a the samea for the in cause.magistrate,deposition plaintiff,

of suchtaking depositionthe defendant attended the before theBut where
he had objec-and that thus acted as and made nomagistrate, knew counsel,
held to objectionon that it was that it was too late makeaccount,tion the at

and that the was admissible.the trial, deposition

Assumpsit aon note.promissory
the of athe the offeredtrial, depositionplaintiffUpon
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witness, taken a justicebefore of the for thispeace county.
It that the at ofappeared magistrate had, requestthe the
counsel for the attended the of aplaintiff, taking deposition

witness,in the andcause, questions to the onput behalf of
the before theplaintiff', taken,in wasquestion anddeposition
that the defendant attended the of thetaking deposition
now offered, and knew at the time that the magistrate had

on behalf of theappeared as aforesaid, butplaintiff, made
no objection that toon account, his to take thecompetency
deposition.

objectedThe defendant theto admission of the deposition,
but the court it to bepermitted read to the whojury; re-

a verdict for theturned theplaintiff—which defendant there-
setmoved to aside.upon

for theNesmith, plaintiff.

D. forS. the defendant.Bell,

Gilchrist, J. This case twopresents questions. The
theis,first whether was amagistrate to takeproper person

the and the if; second, whether, he weredeposition not, the
todefendant, object at the ofby omitting thetaking depo-
objectionhas to hissition, waived any competency.
the of 1828,The first section of act Dec. 31, N. H. Laws

(Ed. that in certain cases505, provides,1830) depositionsof
“ be taken a justiceof before of themaywitnesses peace ; but

nor otherattorneyno interested inemployed, person the
ofwrite the testimony anyshall such witness.”cause,

a construction we are toact,In to this boundgiving pre-
in that be itjustice may done,order that was thesume, in-

noof the thatlegislature should betention takendeposition
in cause,a who was thebefore interestedmagistrate although

words to the whoonlythe shallapply personrestrictive write
of the witness. witnessShould thetestimonythe himself,

in the thecause,one not interested writeor some testimony,
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the mischief,all the -wordsofguarded against by the statute,
would be however be theprevented, great might pecuniary

orinterest, the of thestrong whoprejudices shouldmagistrate
theadminister oath. There to be in theappears nothing

words of the constitution or laws which an inter­prohibits
from anested oath amagistrate to witness.administering

seventh ofThe clause that of the constitution whichpart
relates to the that no justice shall asjudiciary, provides act

be of toor counsel orattorney, any civilparty, originate any
in which shall comesuit matters before him as justice. The

of the act ofseventh section Dec. the31, 1828, jurisdic­upon
justicestion and of of the N. H. Lawsproceedings peace, 67,

that no(Ed justice shall be of counsel,provides1830)of
act as an toor either nor shallattorney justice un­party, any

to advise ordertake assist Inany any cause before him.party
it is these areAnd believed that all the constitutional or

on the subject. Itlegislative provisions seems somewhat
that in theremarkable, on thislegislation matter, while re-

are on the ofstrictions magistrates toimposed power act in
cases, ofthis, equalcertain withimportance any other,
have been we areshould But notneglected. aware that

ahave ever admitted the ofcourts tomagistratepower per-
in aact,official relation to matter inform which heany had
or hea where had beeninterest, sopecuniary connected

either of the as to throw awith onparties, hissuspicion
impartiality.

init was held the case ofThus Bean vs. 3Quimby, N.
an uncle to a94, that in a suit notpartyH. was aRep.
take ato for to bedepositions used inperson partyproper

it theby court,suit. And is said that “thethe invariable
court iswhich this in theby governedrule admission of de-

to receive whichanynot have notis, been takenpositions,
the utmostand with afairly, good faith, before suitable

and at a time.”magistrate, proper
onevidentlycase is decided the thatThis ground deposi-

totaken an uncle one thetions of areby parties presumed
be tainted withto partiality.
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But since the decision of this a differentcase, opinion
seems to have been inentertained as toMassachusetts, the
question whether one related to couldeither party properly
act as a themagistrate. In that actstate, 1797, 35,ch.of

“1, that a be taken before aprovided jus­deposition may$
tice the notof of tocounsel orpeace, being attorney either

or interested in the of theparty, event cause.” And in the
case of Blanchard,vs. 285,Chandler al. 14 Pick. it was&
held that where a was taken a justice ofdeposition by the

who waspeace, son-in-law of one of the to theparties suit,
but no fraud wasnor justicethepartiality alleged, was not
“ interested in the ofevent the within thecause,” meaning
of the statute. The court that thesay, words, “interest­

in of cause,”ed the event the have a settled meaning in
the and tolaw, refer such an interest as would disqualify a

and whenwitness; that the legislature have said, that a
thusmagistrate, not take adisqualified, may deposition, the

court cannot decide that he shall not exercise such power.
“alsohowever, said in thatis,It the the courtopinion, have

ina discretion some in to theregardrespects, admission of
and if it were shown thattestimony; fraud or partiality

been in ahad takingpractised deposition, they would re­
it.”ject

difference between the courts inThe this state, and in
to this,seems be that here itMassachusetts, is held that the
aalone is ofdisqualification therelationship magistrate,

in the fraud andwhile Massachusetts partiality must be
who toobjectsthe theby partyproved deposition.

here,cases are adverted toThese not because the precise
the israised case before decided inby us, them,point, but

show that in not embracedtheybecause cases in any statu-
the courts feel bound to aexercisetory provision, discretion-

the ofover admission thatdepositions, theary power ends
be answered. But there arejustice mayof cases in which

of aone to act as inthe competency magistrate taking a de-
who asformerlyhas acted counsel or friend toposition, one

the is considered andof decided.parties,
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of de-Cole,in the case Wood vs. 13 Pick. aThus, 279,
was taken a who hadmagistrate previously ap-byposition

ofat trial of in theaction,as counsel a the behalfpeared
was and wascommenced,whom itby subsequentlyattorney

not at heas but was of counsel the timecounsel,retained
: and it was held that such magistratetook the deposition

to take the and thatwas not legally deposition,incompetent
aon the of wasrejection groundor prejudice,its admission

of the it said bythe discretion court. And iswithinmatter
“ it to watch overundoubtedlythat iscourt, verythe proper

in to takenorder theirprevent beingnarrowly,depositions
are in the case when notwho but;by prejudicedpersons

is a addressed to the discre-statute, this questionwithin the
of the court.”tion

Jones, Pick. a441, byvs. 13 magistrate,inSo, Coffin
the of the defendant was taken,onwhom a partdeposition

and that asdefendant,a friend of thethat he wastestified
aid him all in hisdutyit to be his to power,he had feltsuch

himself the&c., defending suit;inadvice, againsthisby
and atwith the defendant his counselwasthat he present

before anotherof other depositions magistrate,takingthe
to that hadthem the;he made plaintiffand that suggestions

take,toauthorizinga himto commissionagreedhimself
and himself satis-in had declaredcase,theother depositions

them. The court heldin takinghisfied of impartiality
in the statuteanyincluded withinhe was not exceptionthat

to take thedulyand was authorized deposition.1797,of
“ or withinattorney,he was not counsel thecertainly,Most

is,and wheth-only questionthe statute the;oftrue meaning
ofwas, the under indefendant, anythe friend biashe aser

must the were notwe depositionsso thatfavor, presumehis
of is nowe are there groundAnd opiniontaken impartially.

suchfor any presumption.”
to,abovethat in the two cases referreddoubthave noWe

the exercised,of all circumstances,a viewcourt, uponthe
correctness, judicialthe discre-andentire impartialitywith
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tion with We are notwhich held themselves invested.they
to thequestion the ofdisposed admitting deposi-propriety

tions, if such a the discre-admission be matter forproperly
tion of the whobut ourcourt; magistratedoubt whether ais,
has acted as counsel in a undercase,the is proper person,
any circumstances, without the of the toagreement parties,
take beto used as trial.evidence thedepositions upon

aThe of in a is essen-duty magistrate taking deposition,
totially judicial in its character. He other dutieshas per-

form than that of to thean oathadministering deponent.
has aHe discretion to in to theexercise treatment ofregard

a that he bewitness, not inducedmay by questionsleading
to state facts more than the willtruthbroadly warrant,"and
that he should not be brow-beaten nor terrified into the sup-

of facts within his isHe topression knowledge. determine,
the instance, subjectin first to the of thesupervision court,

the of the to besoughtevidence obtainedupon legality from
witness,the and the of the questionsupon competency pro-

to him. And he is to exercise such aposed general super-
vision the examination,over as will tend to elicit the truth,
in manner,a and which, inlegal proper particularly the case
of timid or illiterate is one ofwitnesses, the most delicate

ofand difficult judicial Theseparts duty. duties are, in
too aoften overlooked careless orpractice, by inefficient mag-

or wilfully aistrate, by one.disregarded Aprejudiced party
selects his own and,magistrate, having powerthis of selec-
tion, is morehe anxious to seek anaturally friendly, than a

anhostile, or even tribunal.impartial Under such auspices,
the examination as beproceeds might anticipated. The op-

notposing party, distrustfulunreasonably of the magistrate
selected his isby often dissatisfiedantagonist, with the course

;of the examination and the areinstances numerous, where,
rather than submit to the ofinjustice hearing what he be-

alieves statement of readpartial to the jury,facts he incurs
the of totheexpense summoning witness attend the trial,
that the not be used.may Thedeposition statute allow-.-

vol. xi. 45
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in view thebe which has ob­taken,to anding depositions
but also thetheof toonlynotject saving expense parties,

Now tothe is thuswitnesses, repealed.time of practically
varieda with suchhold that investedmagistrate, powers,

to evillead such results,whose conduct mayand improper
will admit,humanityas as lot ofshould not be theimpartial

in otherhim a never anyto to rule whichis apply obtains
ofthe rightswhere men are to decidecase, uponappointed

and,as a juror,should be ascertainlyothers. He impartial
“ and beshouldhim,like should be ornni exceptions major,

and, therefore,rei veritas melius scirione, per quem potest;
counsel,as ifthe be under the of eitherjurorif party,power

the or within thetenant,servant of arerobes, they expressly
and are causes ofwrit, challenge.intent of the these principal

to sus­in to the and inducementsfavor,the challengesAnd
iswhether the in­is, jurymanof thefavor, questionpicion

different, a to beas he stands unsworn for; juryman ought
to either for otherwise his affectionside,indifferentperfectly

of one and anto the evidence honestweight party,will give
tobe much biassed as thinkman so hemay goesbut weak

addwhen his affections to the evi­the evidence weightby
Juries, E, 5.Abr.,Bacon'sdence.”

if a jurorof to the favor,a cause challengeit is goodSo
ofheard the witnesses onetrial,the principalhas. before

his has taken theirrequest,a atand, as magistrate,party,
H.Ames,vs. 2 N. 349.Rollins Rep.depositions.

be equallya would doubtlessjuror if,exceptionable,And
hadcase, he acted as or counsel foragentin theas present

in taking depositions.one party
itSheldon, 191,of Pierce vs. 13 Johns. is saidthe caseIn

whether a is disqualifiedbe magistrate legallyto questionable
is the thecase,a because he father-in-law ofto try plaintiff:
of an of judicialthe exercise hisindecency powerbut gross

a should induce this court to hissuch scrutinizecase, pro­in
the ofa But in casejealous eye.” subsequentwithceedings

theit was held thatPearson, 172,a. vs. 19 Johns.Bellows &
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thatfact, justicethe who that he was theadmitted son-in-
law of the insisted onplaintiff, retaining jurisdiction, was,

itself,of evidence that the trial was not fair and impartial.
inAnd the case of vs. itSmith,Smith 2 408,Greenl. was

held that taken before one who has asdepositions acted
the of the in cause,the same areagent party inadmissible,
the court was evidentit from these facts thatobserving(that
he was not infree from bias the and therefore not acause,
suitable to take the ofperson testimony witnesses.

the of this of oth-therefore, case, and theUpon authority,
er casesanalogous to,referred and from the conside-general

torations which we wealluded,have are of thatopinion
was not athe taken tobydeposition magistrate competent

and,act if there were in: no other thequestion case, should
rejected.be

to thequestion objectionThe other whether theis, depo­
is taken. The rule thatseasonably is, objectionssition such
be taken at the time whenmust the aware ofbecomesparty

be totheir or he will held waived them.existence, have
a cause of to a tojurorThus where is known achallenge

the ittrial, time,at he must avail himself of at the oth­party
he will he as it.erwise considered waived Rollinshaving

Ames, 2vs. N. 349.Rep.H.
And the same is decided in vs.point Eggleston Smiley,

133, it does not thefromalthough17 Johns. appear, report
of the that the at tocase, objection was known the trial the

it.makingparty
So in the case of vs.Farrow The Ins.Commonwealth

Co., Pick. 53. it was held it was too late to an18 that take
objection to a which was known at the time ofdeposition,

and fortrial,the more than a theto counselyear afterwards,
who then conducted the defence.

aAnd anto filed before theobjecting interrogatory,party
of a commission to take aissuing shoulddeposition, specify

ofthe the in thegrounds objection, order that adverse party
havemay an to the Allenopportunity vary interrogatory.

vs. 15Babcock, Pick. 56.
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aon the of atakingAnd deposition, leading question must
to, at the time it is toobjectedbe theput witness; because,

toobjectedif thethen, have beenquestion andmight varied,
the aaddressed to witness in form objectiona­free from any

;ble character. Coolbroth,Woodman vs. 7 Greenl. 181­
128;vs.Rowe 16 Maine vs. 16R. BrownGodfrey, Foss,­

R.Maine 258.
A who knows of an of thisobjection whichparty kind,

be the bemay byobviated cannotparty,opposing permitted
at ato lie and it time when it cannot be reme­by, present

vs.died. N. H. In the beforeSmith,Gear 9 63. caseRep.
the the de­us, have declined to withmightplaintiff proceed

before it tothis and have causedposition magistrate, might
taken had indifferent in thebe before one who stoodalways

no he reason to believe thatobjectioncase had; being made,
thethe defendant was satisfied of the of justice.impartiality

of tooobjectionWe that the cameare, therefore, opinion
and that the is toentitledlate, plaintiff

verdict,on theJudgment

vs.Ela French.

on com-saleatconsigned books to the defendant New-York,forThe plaintiff
to because themthings, agreed toamong othertheand defendant,mission,

in histhe whileto and books,anneglected insurance,Heinsured. procure
it wasthe contract,an actionfire. In uponwere destroyed bypossession,

of because,theto recover the value books,entitledthe wasthatheld plaintiff
be construedcontract to insure mustaof all otherthe absence testimony,in

atthem their value.to insuremean a contractt.o

Assumpsit. counts. ThefivecontaineddeclarationThe
the secondandbooks,annexed forwas an accountfirst upon

allegedthird countTheand received.hadmoneyforwas
1834,November,the ofdaydefendant, on 28ththethat

vol-manysell sothat he wouldwith the plaintiffagreed


