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the another,ters of and afterwardsupon premises commits
there acts of not authorized thetrespass, by isprocess, pre-

entered,to have not with thesumed of its lawfulpurpose
but of theexecution, subsequent acts ofcommitting trespass,

he bemayof which found to have been guilty.
hecase,such will be toIn have abandoned thepresumed

and havehim, to acted his ownauthority ingiven wrong,
beand will allowed to derivenot from it the ofadvantage

its for the made, but willentry be holden to haveprotection,
it, reason of abuse.byforfeited its

defendant,The wehowever, as have has not beenseen,
either of of andor forcibleguilty negligence, any positive

of inacts reference to thetrespass, attached. Heproperty
cannot, then, be have inacted,topresumed entering upon
the close of the and in hiswithout ownplaintiff, authority

And the of alaw, which renders awrong. principle party
cib initio, is to the casetrespasser wholly underinapplicable

consideration.
whole,On we are of thethe that theclearly ac-opinion

becannot and to themaintained, that,tion agree-according
ment of the is athe defendant entitled toparties, judgment
for his costs.

theJudgment defendant.for

vs. Grover.Fletcher, Adm’r,

contract,The doctrine of contribution is not on the gen-founded but is result of
benefit,theequity, ground equalityeral on of of burthen and and is equally

principals amongas sureties.amongso

discharge surety,that a of oneit would seem otherdischarges the sureties for
debt, as, upononly of the aproportion paymentsuch debt, theyof the whole

to to himwould be entitled have recourse for.
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jointWhen co-sureties,or have received or beenpromissors, re-equal benefits,
lieved from common to againstneither is entitled recover overburthens,

for the excess his dueanother, him, orexcept paid beyondby proportion,
share.equal

Neither the the arenor creditors of deceased entitledadministrators, persons,
to derive orgreater other benefits from ortheir the re-equitablecontracts,
lations which held while withlivinghave other than thethey may persons,
deceased would be entitled still living.ifto,

A and G a land,tract of and for a of the gavepurchased part purchase money
jointtheir note the ofto and for the amount the remainder of theseller, pur-

gavechase N. H.joint Savingstheir note to the and ex-money they Bank,
ecuted a of said another to saidmortgage land to the and to se-seller, bank,

givencure to each the notes A and theto them respectively. died, upon rep-
of aresentation of the of his and the commis-estate, appointmentinsolvency

adjustto againstsioner allow and the claims of creditors the the saidsame,
notes were and amounting to And afterwardsallowed, apresented {§$‘996.

of sodividend was decreed the sura and ordered toupon allowed,$314*82
accordingly,and andbe the the aswas thepaid, paid by plaintiff plaintiff,

of Gbroughtadministrator of his to torecover theA, contribution,action,
amount of one half of the dividend paid.

thethat the not entitled to inasmuch as sumHeld, was recover,plaintiff paid
less of the sum the and forwas than a whole due whichnotes,moiety upon

jointlythe defendant and intestate were liable.

for out andlaidAssumpsit, money paid, expended.
this court theThis cause came before upon following

statement of In or the1835, 1836,facts : defendantagreed
ofand William a house andAbbot land John J.purchased

ofin and aConcord, took it. mort-conveyance TheyAyer,
to secure thethe and land to ofAyer,house paymentgaged

for a of thefor tojoint Ayernote $800, given parttheir price
the same toland and also mortgagedof the thepurchased,

of jointto secure theirBank, the paymentN. H. Savings
hadfor of saidmoneynote for themby$2000, Savings

Bank, and them to Ayer.by paid
his wasdied estate administered the; by plaintiff,Abbot

to Ayerinsolvent. The andgivenand notesrepresented
to thewere commissioner onthe BankSavings presented

and allowed the former;himestate, by amountingAbbot’s
on notes,latter to and those$2080,and the thusto $916,

and ofjudge decree,theallowed, bypresented probate, or-
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dividends be on;dered certain to viz. the note topaid, Ayer,
and on that the whichBank,to$>96'25, $21S'57,Savings

been the thissums afterward suithaving bypaid plaintiff,
towas recover contribution of to the extentbrought Grover,

of one half of the fromseveral sums thus and interestpaid,
the time of the payment.

toThe balance of the to and of the note thenote Ayer,
Bank, still remains therefor.due, and Grover liableSavings

It was that ofif, the statementagreed, upon foregoing
facts, the should ofcourt be that the wasopinion plaintiff

recover,entitled to hisshould be rendered injudgment favor,
for the sum andclaimed his costs that; otherwise, judgment
should be rendered for the for his costs.defendant,

Fowler, for the defendant.Pierce The forprincipleif
in inwhich we this case is, that,contend order that one of

two bedebtors should entitled tojoint contribution against
the must have thehe either whole of theother, paid joint

alldebt, the other from or at leastthereby relieving liability,
hismust have more than aliquothe of thepaid proportion

debt.
of the hasThis case its foundation inview the clearest

andof natural isjustice, fully sustained thebyprinciples
ofauthorities, all which maintain the inthatposition, order

to sustain the the must haveaction, aliquidated debtplaintiff
inwhich the defendant was conscience bound togood pay,

at least.in 1on Contracts 471: Hill’spart Chitty Chan-
260; Green,Coition vs. 2 R.cery Carnes’ Owens153;

Comm,vs. 3Collinson, Gill 125;Johnson Story’s onSf
482.Eq.

The claims to recover in thisplaintiff action, upon the
that he has the sum claimed for the use ofground paid the

ofdefendant. The theagreement however, showsparties,
heno such fact. In has aonly smalltruth, ofpaid portion

ofthe debt the intestate, while theproper still re-defendant
for ofmains liable the residue his share.
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The debt of the de-plaintiff justhas no of thepaid part
fendant. in this ac-He is entitled to recovernot, therefore,
tion.

andFletcher, What the has nowse.pro paid,plaintiff
claims andto in obligedrecover this he wasaction, compell-
ed to andnot it wasvoluntary,The waspay. payment
made theout of the the estate of intes-assets tobelonging
tate.

isestate,In behalf the the en-of the creditors of plaintiff
onetitled to half ofdefendant,at the hands of thereceive,

the hassum he was to Thethus pay.. plaintiffcompelled
not to enable to redeemsufficient of the estateassets him

land that means to avail him-the from the and bymortgage,
theself of value land beyondwhich the may possessany

theIf, then,thesum due mortgage. plain-remaining upon
inand does not succeed recov-recover,entitled totiff is not

the will result,paymenthalf of the moneyoneering, paid,
a to the creditors ofof that in clear losshalf,to the extent

inthat behalf ofcontends,thethe intestate. And plaintiff
under the circumstances of thisof the estate,the creditors

now claims,to what he whetherlie is recovercase, entitled
the same or not.would have rightifintestate,the living,

the ofan byThis isWoods, attempt, representativeJ.
ajointof another debtor sumdebtor, to recoverone joint

he he been towhich hasalleges compelled pay,money,of
a under thefor that other cir-; claiming right,hasand paid,

to recover a of thecase, moiety sums byof thecumstances
jointon account of the lia-case,as found thebyhim paid,

intestate and defendant.of thebility
the the intestate and thecase,from that defend-appearsIt

two indebtors, sums, amountingin several thejointwereant
wereof which sums allowedto the sum $2-996, bywhole

of the estate ofinsolvency, against Abbot,commissionerthe
of a dividend thetheand, by judgedecree; uponthe intestate
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of ofthe creditors the the wasamong estate,probate plaintiff
to and did saidordered on the ofpay, allowances, sumpay,

and to recover one of$314-82, half sum this wasthat suit
brought.

the questionAnd that arises the whether theis,caseupon
is entitled to thesuch it thatplaintiff recovery, appearing
out of assets hasintestate,the of the estate of theplaintiff,

less than one half of jointthe amount of the debt of thepaid
aintestate and defendant. is ofIt contributionquestion

jointamong promissors.
The doctrine of contribution is the ofresult general equity,

on the of of burthen and and isground equality benefit;
so as sureties. Mad­equally among 1principals, among

235—6,dock's and note,Chancery (2.)
vs.In the in 4 Johns. R.opinion, Campbell Mesier, Ch.

that most and334, learned Mr.jurist, Chancellorprofound
has the of contribution,discussed doctrine in itsKent, great
of with his abil-accustomed andvariety application, accuracy

“isand affirms it founded on; that not but onity contract,
the that of burden aequality as to commonprinciple, right

“is that contribution rather aequity depends upon princi-
“of thanequity, contract thatupon and, theple obliga-

not butarises,tion from agreement, from the nature of the
relation, or ex contractu."quasi

in his onMr. Justice Story, Commentaries Equity, (Sto­
on in of thetreating doctrine ofry's Eq.Com. con­471-2)

i[sureties,tribution casessays, In of thisamong sort, the
who has the is towhole entitledsurety receivepaid contri­

all whatothers,bution from the for he has done in relieving
a common burthen as all;them from are equally bound and

it seemsrelieved, justbut inequallyare that such case all
contribute in towardsshould the benefitproportion obtained

all.”by
Gifford, LordExparte (6 held,In Eldon thatVesey 805,)

of one did notdischarge suretya the other suretiesdischarge ;
as wasthat,aud each boundsurety to his sharecontribute
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towards the general no one coaid recover overpayment,
against another who had been for theunless ex-discharged,
cess him his duepaid by beyond The creditorproportion.

therefore, amight, from one andsurety,accept composition
still another toagainst recover his full ofproceed proportion

debt,the original without the ifdeducting composition paid,
it did not exceed the for which the wassuretyproportion

liable.originally
In vs. 3Stirling Forrester, R. 591, Lord Redes-­Bligh’s

“dale said if: the one of thecreditor discharges co-parce-­
he cannot forners, the whole debt the oth­proceed against

most,at aretheyers bound for their; only proportion.”
Mr. Justice to theStory,And doctrine ofreferring the

“of vs. Forrester,case the sameStirling says: principle
to co-sureties.” 1would onapply 477-8,Com.Story's Eq.

3.note
in the same note learnedAnd that mostjudge distinctly

asserts and maintains the and ofaccuracy soundness the doc-
trine of the case of Gifford.Exparte

also,Pothier on n. maintains the doc­Oblig.(Poth. 521)
a oftrine that onedischarge the other sure­surety discharges

such the debt as,ties for of only,proportion upon payment
debt,of the whole could have had recourse to himthey for.

Fisk,vs. R. it464,In Batchelder 17 Mass. was held that
of anin the case of from theassignment property principal
for theto a ofsurety, him inindemnifyingpurpose part,

will enure to the benefit of allsuch the sure-assignment
and that a who has receivedties, money from suchplaintiff

a fund can recover from hisonly co-sureties their just pro-
or ofaliquot the sum he havemay be-parts,portions, paid

the sum so received from theyond assigned.property
andfrom,doctrine deducible thegeneral generalThe posi-

to laid based anddown,be sustained thetion upon by well
on this subject,authorities would seem toestablished be, that

orjoint co-sureties,where havepromissors, received equal
or been relievedbenefits, from common burthens, neither



374 MERRIMACK.

Fletcher v. Grover.

overshall recover against another, unless for the excess paid
his duehim orbeyond share.by proportion, equal

case,from this that the intestate andIt the defend-appears
aneach received andequalant interest benefit in the land

and thatof in thatAyer, the wasdebtpurchasepurchased
in ofcontracted, discharge which the sum was ofpart paid,

recover anwhich to this wasaliquot action instituted.part
authorities,the then, reason of the ofby ben-Upon equality

received, the intestateefit became liable in law and equity
halfone of the debt into incurred the Thepay purchase.

of benefit on the intestate theimposed of sus-equality duty
ofan burthen. inAnd thustaining equality the onepaying

the debt contracted in thehalf of he wouldpurchase, pay
thatmore the onenothingfor undivided half of the land

of for inAyer; nothing, the landfact, beyondpurchased
he and which was towhich himselfpurchased, conveyed by
deed.Ayer’s

theby case,further that theappearsIt from theplaintiff
of the estate has about one tenthpaid of theassets sumpart

beento have the intestate andpaid bycontracted the defend-
theof one half thereofinstead which the intestateant, was,

of andevery boundequity, by toprinciple law,upon pay.
what therefore, either ofprinciple, justicereason, orUpon
the claim tocan recover ofplaintiff the defendantlaw, for

him asby administratormoney thepaid estate of theupon
the usefor of theintestate defendant ?

a be it mustrecovery had, be onIf the of anground im-
the of thearising equitypromise upon case, toplied pay

which the has been lawmoney plaintiff by tocompelled pay
account of theand onfor defendant.

wefacts, however,The as have show noseen, such pay-
for the benefit of thement of suchdefendant, sum ofany

which the defendant tomoney asought between him-pay,
and the intestate. inTheyself fact show aonly partial

of the debt of the andproper apayment Abbot, intestate,
ofcontinuing liability toGrover, the balance of the halfpay
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of the debt which Abbot was and if alive tobound, ought
onfor and his own as ownaccount, well as hispay, proper

share.
But it is contended that the creditors of the estate of Ab-

bot have a toright recover, the as theirthrough plaintiff
trustee, although Abbot himself not be entitled tomight re-
cover if he were madeliving, and had the whichpayment
has been made theby We, are not awareplaintiff. however,
of which it can beany reasonably held, thatprinciple upon
the administrators of or creditors,deceased their canpersons,
derive or other benefits from their with,contracts orgreater
the relations in which stoodequitable they may have while

to other deceasedliving, than the would bepersons, entitled
if stillto, living.

arewhole,the the court of theUpon clearly thatopinion,
there is no thewhich canground maintainupon plaintiff
this action.

to the of theAccording agreement thereparties, therefore,
must be

the hisJudgment costs.for defendant for

Kimball Grover.vs.

G,K held a signed by paymentnote to secure of Kthe G executed to awhich
note,mortgage of certain real estate. Soon after the date of the G bargained

W, was, by G,the who agreement K,land to with note togiveto his to-
mortgagewith a of thegether payment,same land to secure its and to take
Gup by bargainheld K. Wthe note of The between G and was made

K, agreedconsented to make the exchange,known to who and a time was
upon purpose. agreed upon,At the time K unablefor that so was to attend

W,toexchange, proposed bybut G to closemakingto the with giving him
K, andsubject mortgagedeed to the to to inform W in a daysa that few he

deed,and Gexchange.would come forward make the made his accordingly,


