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vs. Davis.Ad’x,Mason,

mortgagedof land and soldof had beenWhere an redemption attached,equity
the had the rents andand and receivedon execution; entered,purchaser

assigneewas an of the mort-land redeemedand the subsequentlyprofits, by
could not an action themortgager againstthat the maintaingagee—Held,

for the mesne received and that such ofright re-profits by him,purchaser
assignee.at inif it existed vested theall,covery,

for had and received. This cameAssumpsit, casemoney
facts, whichthe court an statement ofagreed bybefore upon

thethat in of sinceequity Mason,it Jamesrightappeared
a of land wasby him,to redeem tractdeceased, mortgaged

execution, and sold to the tostatute,on thelevied pursuant
one Busweli,defendant and James for The defend-0410.

into of theand entered andpossession property,ant Busweli
the of at ofinto it the renta tenant occupationput 050.

the of the yearbefore ofdays expirationOne or two re-
the J. andsale,from sheriff’s McDaniel W. Res-demption

a of the from ofMason,who had deedtieaux, property
had no called theknowledge,said Davis defend-uponwhich

him the of theto amountant, and proposed pay purchase
ainterest, and him to makerequestedand release ofmoney

toin the them. The defendantpropertyhis right accepted
and executed to them a deedquitclaimthe of themoney,

property.
end ofthe months the defendant andAbout six from Bus-

their tenant them hiswell’s to rent forpurchase, paid the
whole year.

is the ofaction administratrixbrought byThis Mason’s
defendant;recover the rent so received from theestate to

was if the court be ofagreedand it that should opinion that
the was entitled wasrecover,to to beplaintiff judgment ren-

thedered for for dollars and interestplaintiff fifty from the
rendered,thedate of otherwise was bewrit; tojudgment

for the defendant.

for thePeaslee, plaintiff.

thefor defendant.Bell,S. D.
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v,Mason Davis.

Up J. In theham, case vs. 1 N.Robinson,of Robinson
itH. was main­decided that a cannotRep. 161, mortgager

tain of theassumpsit against thehis formortgagee profits
land received by entrythe the time ofbetweenmortgagee

forecloseto and the time when the mortgaged premises
were redeemed. The law,­court that commonremark, at
when the condition of a been the sub­broken,hasmortgage
sequent income of the well as the toestate, title,as seems
be vested in noabsolutely the and thatmortgagee, principle

atexists nolaw, and has been made bycommon provision
our whichstatutes, will enable to recover thethe mortgager

of the land under suchprofits circumstances.mortgaged
10 Mass. R. 433, 46,vs. 6 Johns.Cummings Noyes;

vs. ;Smith Stevens­ Powell on 6.Mortgages, chap.
ofThe case Robinson vs. wasRobinson determined prior

the ofto the act for the attachment andpassage providing
ofsale inrights equity of real estateredeeming mortgaged.

1 Laws N. H. 104. That statute when a salethatprovides
made of the equityis of of landtheredemption mortgaged,

landand the is redeemed orsubsequently theby mortgager,
his they beassignee, shall entitled to an toaction recover
the mesne of theprofits purchaser.

From the facts shown in this itcase, that theappears
intestate never redeemed the estate. Theplaintiff’s equity

of was sold to defendant,at auction the andredemption he
entered into and leased the for onepossession year,premises
for the sum of which was received him.fifty dollars, by

thisto the allSubsequently intestate released his inright
the which awas mereproperty, of toright redemption,

and ;McDaniel Restieaux and a fewthey, beforedays the
titledefendant’s became perfected by foreclosure, redeem-

the and the;ed question arises, inproperty whom exists
a of ofright mesnerecovery underprofits these circum-
stances. We are ofclearly that this if itopinion right,

atexists all, exists in McDaniel and byRestieaux. They,
the of thepurchase intestate, all and in-acquired the right
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asterest to the relationintestate virtue of hisaccruing by
land,The interest of in themortgager. mortgagerthe

after the of this andexecution ceasedconveyance, entirely,
with all totransferred,became its and Mc-equities,rights

Restieaux,Daniel and as his of reco-Anyassignees. right
for which maymesne under thevery profits mortgage,

have transferredexisted in the has therefore beenmortgager,
to for at canthem, all,and a suit such if it canprofits, prevail
be in recoveredmaintained their and cannot beonly names,

the there-by must,now this action. Thereprosecutingparty
before, theJudgment for defendant.

Boyd.Martin & a. vs.

note,Where the defendant had affixed his of promissoryname on hack athe
made, payable plaintiffs, order,when drawn to the or their but hadwhich

—by Held,not been endorsed them defendant therebythat the rendered
promissor,himself liable as originalan and as annot endorser.

Assumpsit. aThe first count notewas dated Jan-upon
3, 1839, for theuary ¾>440.75, defendant,made andby pay-
to the inable or their sixorder, months.plaintiffs, The

second count set thatforth, one H. Starrett,Charles on the
3d of his1839, made note forJanuary, promissory $440.75,

to the inorder,or their sixpayable andplaintiffs, months;
the defendant thereafterwards, on the same day, by his

under his hand on the of thewriting, back fornote, value
received the to thepromised themplaintiffs pay contents of

tothe thenote, tenor thereof.according
The note in thebyevidenceproduced plaintiffs was

Charles H. and tosigned by Starrett, thepayable plaintiffs,
described,as above with the name of the defendant written

the it.back of The defendantupon contended ifthat, lia-
at wasble he liable asall, only a orguarantor, as an endorser

xi.vol. 49


