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tion of the suit did not entitle the payee to any judgment for
damages, or at most only to nominal damages; and in render-
ing judgment for the plaintiff to recover money which he
has paid, or assumed to pay, subsequent to the institution of
the suit.

But the precedents which have been cited in Massachn-
setts justify such a course, and the objections to it do not
appear sufficient to require us to adopt a different principle.

" New trial granied.

Hivres vs. Barnes & a.

Where an alteration appears on the face of a promissory note, it will not vitiate
the note if it is shown to have been made before its delivery to the payee, ov
with the assent of the muaker.

But in the absence of all evidence, either from the appearance of the note
itself, or otherwise, to show when the alteration was made, it must be pre-
sumed to have been made subsequent to the execution and delivery of the
note.

AssumpsiT upon a promissory note, dated April 4, 1837.

Upon the introduction of the note, in evidence, it was
apparent that the date had originally been written, ¢ May
4, 1837,7 and that it had, at some time, been altered to
¢ April 4.7

The defendant contended, that it was incumbent on the
plaintiff to show that this alteration was made before the
note was executed., No evidence when the alteration was
actually made, was offered by either party.

A verdict was taken for the plaintiff, by consent, subject to
the opinion of this court upon the foregoing case,

Farley, for the defendant. This was a'material alteration;
and could not be presumed to be made by consent; “It isa
question of fact to be determined by the jury,and the jury
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might come to a conclusion upon the mere inspection of the
instrument. , :

¢ An alteration in the date of a bill of exchange, by which
the day of payment would be brought forward, vitiates the
bill, and no action can be maintained upon it after such alter-
ation, though in the hands of an innocent indorsee for a val-
uable consideration.” Master vs. Miller,2 H. Bl. R. 141.
See, also, 2 Stark. Ev. 177 ; 1 Camp. 79; Master vs. Mil-
ler, 4 T. R. 320 ; same case, 5 1. R. 367 ; Martendale vs.
Follet, 1 N. H. Rep. 95; 3 Yeates 391.

It isincambent on the plaintiff to prove that any alteration,
apparent on the face of the bill, was made previous to nego-
tiation. 2 Stark. Ev. 178, 294 ; Johnson vs. The Duke of
Marlborough, 2 Stark.Cas. 313 ; Phil. Ev. 495, (Ed. 1824.)
Where a bill, upon the face of it, appears to have been alter-
ed, it is for the plaintiff to show that such alteration was not
improperly made. Henman vs. Dickinson, 5 Bing. 183,
(15 Com. Law Rep. 408,) in which case The King vs. Cli-
viger,2 T R.263,1s doubted.

1f, upon the production of a deed, any erasure or hlemish
appear upon the face of the instrument, the party producing
it ought to explain how the defect arose, and to show that it
was made before execution of the deed. 1 8tark. Ev.318;
Dyer261,0. ; Cro. Car. 399; 1 Camp. 79, Hosmer vs. Mar-
tin; 1 Hsp. N. P. C.82; 3 Diito 246.

J. U. Parker, for the plaintiff, contended that it is incum-
bent on the party who objects, to prove when an alteration
apparent on the face of a bill or note was made. 4 Stark.
Ev. 296.

Parxer, C. J. Where it is apparent, upon the face of a
promissory note, that it has been altered at some time, that
fact will not vitiate the note, if it appears, also, that the al-.
teration was made before the delivery of the note to the
payee, or afterwards with the assent of the maker. -
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The question when the alteration was made,is one for the
consideration of the jury ; and they may be satisfied, in some
instances, from the inspection of the paper itself, that. the al-
teration was made before the signature was affixed to the
note. 1 Shepley’s K. 390, Gooch vs. Bryant.

But i the absence of all evidence, either from the ap-
pearance of the note itself, or otherwise, to show when the
alteration was made, it must be presumed to have been made
subsequent to the execution and delivery of the note. 5
Bing. R.183, Henman vs. Dickinson ; 3 Car. & Pay. 55,
Bishop vs. Chambre; 1 Peters’ C. C. R, 369, Prevost vs.
Gratz }—Contra, 1 Shepley 390,

This rule is necessary for the security of the maker, who
must otherwise take evidence of the appearance of the note
when it is delivered, in order to protect himself against alter-
ations subsequently made without his privity.

New trial granted.

Bearp vs. Kirx.

The opinion of a witness respecting the value of an article, cannot be given in
evidence merely because he is particularly familiar with the use and price
of articles of that kind. 1f he has knowledge of the market value of sachar-
ticles, or the usual price at any place in the vicinity, he may state it.

‘Where a witness on cross examination stated certain facts,.and afierwards, be-
ing recalled, made a further statement, qualifying and changing in some de-
gree his former evidence— Held, that the court could not assume the last tes-
timony as a true statement of the fact, or instruct the jury that it qualified or
controlled what he had before testified ;- but that the whole must be submits
ted to the jury, and they must judge what part of the testimony was correct.

Where an agency, constituted by writing, is revoked, but the written authority
is left in the hands of the agent, and he subsequently exhibits it ‘to-a third
:person, who deals with -him as-agent, on -the faith of it, withont any notice




