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Lovejoy v. Bowers.

theof the requirevirtueby mortgage,might,partnership,
doclosed, weto andthen be dissolvedpartnership (which
allcoverednot even if histhe mortgagedecide,) plaintiff,

con-do and thethis, havingthe did not partnershipproperty,
whatif be a re-any, onlyhis could totinued, right, right

tookwhen dissolution Thethe place. partnershipmained
means of whatcontinued, ascertainingwe have nohaving

waswhen the made.have been mortgagethe mightsurplus
the nowthen have been Allnothing. propertyThere might

havein fact beenmaycreditorssubsequent sup-taken theby
or have been derived from on contractsthem,by profitsplied

them, in have takenthey nothingwith and that casemade
the have been entitled at the timeto which wouldplaintiff

was made.his mortgage
of the interest of one inas a mortgage partnerConsidered

that such a mort-and; admittingthe propertypartnership
the the; mortgagee,be as betweenvalidmight partiesgage

to continue the business,the mortgagerhaving permitted
such as remain afterbe entitled to mightcould only surplus

debts, whether contractedthethe ofpayment partnership
of the He couldafter the execution mortgage.before or

in thisthanin no better situation the mortgager respect.stand
aside, theVerdict set and judgment defendant.for

New-Boston.State vs.

Uponlegislature.repealed by theturnpike corporation wasof acharterThe
turnpikepart of thea roadthrough whichagainst the townan indictment

repeal, it wasrepair subsequent held,to themade, keeping it infor notwas
repair, consequenceinkeep road inthedid notbecome liable tothe townthat

repeal.of such
June, 1837, pe-thatD. and fromof A.repealed in the monthcharter wasThe

D, by1839, per-allAugust, A. the road was travelledofthe monthriod until
it.passto oversons who chose
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of evidence to be submitted touse the road notthat such was competentHeld,
a the to theof dedication of the land forjury, either owners,the public,by

a usefulness of the or ofhighway,of of the road to thethe public,purposes
the as a highway.of road thethe acceptance by public

ata found thefor notIndictment, highway ;repairing
of forA. D. of the court commonterm, 1839, pleasAugust

county.this
court for anwas submitted to the decisioncase uponThe

ofstatement facts.agreed
athe road to be common highwayindictment allegesThe

and that town was law bound toNew-Boston, said byin
andit should becomesame, necessary;the wheneverrepair

ofand in wantbroken, uneven,it was forgreat decay,that
has inand the town to itneglectedthatdue reparation, put

repair.
was that the road described in the indictmentIt agreed

the town hasin and that and re-decay,was great neglected
it. was also thatto And it on the 26thagreed,fused repair

theDecember, 1T99,A. oflegislatureof D.day New-Hamp-
“thebycertain name of The Pro-incorporated personsshire

inthe Roadof Second Turnpike New-Hampshire,”prietors
to build athem road fromturnpikeand Clare-empowered

the Theto in Amherst.plain proprietors organizedmont
charter,the and soon after built the road inunder described the

which was in andindictment, toll taken thereonrepairkept
June,until the month of A.the D.by proprietors 1837, when

the and thecharter,the legislature repealed aban-proprietors
the road. this untilDuringdoned the month of June,period,
1837, the was androad travelled usedD. thebyA. public

theas a common road. Since month ofturnpike June, 1837,
been and travelledroad has used all whobythe chose to

over it. Neither the selectmen of New-Boston, norpass any
of the of commoncourt have ever laidpleas,committee out
aroad as common andthe nor has it everpublic highway,

nor abeen laid out dedicated as in otherpublic highway any
as above stated.manner than
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It was that theif, the courtagreed facts,foregoingupon
should be of ofthat the town New-Boston is liableopinion

road,to town tosaid the is be and oth-repair defaulted ;fined
erwise is tothe town be discharged.

for the state.Gove, Attorney General,

Steele,David for New-Boston.Jr.,

Gilchrist, J. We are not aware that more than four
ofmodes havecreating public highways ever been recogniz­

in this ofed state. The statutes the state out two ofpoint
thebythese of themodes; firstly, authority selectmen of

and,towns the; bythe different courtsecondly, of common
a road athrough committee, oracting board ofpleas, road
thirdThe mode is bycommissioners. charters, granted by

the to individuals, them tolegislature authorizing build turn­
andand toroads, collect tolls of thoselevy whopike persons

fourth mode isthem. The byupontravel use oflong land
the of athe for highway, orby purposespublic by dedica­

the to the usebyof the land owners of thetion public ; and
is numerousbymode decisions ofrecognizedthis this court.

1 N. 25;vs. H.State State vs.Hampton, Rep. Campton,
vs.513; Atkinson,N. H. Pritchard 3Rep.2 N. H. Rep.

4 N. vs.338, 9; Wilson,and H. Scott et al. 3Rep. N. H.
vs. 4 H.325; Clark,Barker N.Rep. Rep. 383; Hopkins

4 H.als.,al. vs. Crombie et N. 523.Rep.et
ina has been established ofhighway anyAfter one these

the themodes, the in landacquired’ byright public over
the is well settled in this state.which highway passes This

aeasement;is an a of toonly right travelright passage, power
noland. interestacquirethe The in theover public soil,

itfar as be to use itmayso within thenecessaryexcept lim­
ofthe for theof thehighway, purpose keepingits road in

vs. 1als.,Worden et H.N.repair. Makepeaceproper Rep.
xi.vol. 52
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Maxwell,vs. 4 N. H. ; Neal,16­ 37­ vs.; Avery Rep. Copp
276; LeavittH. vs. 8 N.Rep. Towle,N. H. 97.7 Rep.

charter, thegranted by legislature to author­individuals,A
ato buildthem road, vests in theturnpikeizing corporation

togreater rightnor the soil than thebyother is acquiredno
a is created ofwhen in either the otherhighwaypublic,

above enumerated. State vs. H.modes 2 N.Hampton,
vs.Robbins Borman et 1 Pick. 122­ Adams25; al., ;Rep.

Emerson, 6 Pick. vs.Tucker 9 Pick. 109.57; Tower,vs.
is helddoctrine in the ofthe same courts New-York.And

said, the in ofthe case vs. andby court,is Hooker UticaIt
12 Wendell that the title toCo., 371,TurnpikeMinden

“invested aland is for theturnpike onlycorporationthe
a and that the isroad,of when road theabandonedpurposes
toreverts the owners.” isoriginal Nor interest vest­anyland

the landthe over which ain roaded in public turnpike
a tohave travel therightThe public upon turnpikepasses.

that theyon condition the tolls which theroad, pay corpora­
assess.lawfullymaytion

nor athen,the public, turnpike corporation, acquireNeither
to the thatland than of itright for the le-other usingany

aof isroad. There no substantial distinc-purposesgitimate
a road and a common soturnpikebetween highway, fartion

of soil is concerned. theIndeed, only differencerighttheas
thatis,them the offormer, instead madebeing atbetween

in the first isexpense instance, authorized andthe public
and made at theauthority,out ofpublic in-by expenselaid

the cost ofdividuals, and construction and maintenance is
a tollby by public for theauthorityreimbursed pur-levied

vs. Wilkinson, 16 Pick.Commonwealth R. 175.pose.
discontinued,is legallya thehighwayWhen ofpublic right

ceases, the townduty of the to init nokeep repairpassage
and theexists, owner has his land freeagain, from thelonger

vs. 4 N.Hampton Coffin,incumbrance. H. 517.Rep.
a be requiredif road over the same theagain bygroundAnd
convenience, the mode by the statute mustprescribedpublic
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beagain the land-holderspursued, must beagain notified,
and the tribunals mustproper adjudicate theagain mat-upon
ter, before the can acquire thepublic of the landright using
as a highway, or there must be a dedication of the land to
the use of the for thatpublic Cheshirepurpose. Turnpike
vs. Stevens, 10 N. H. the137. And sameRep. conse-

mustquence follow the of a charter aupon forrepeal turn-
orroad, an abandonment ofpike theirupon orrights, any

other of thedissolutionvoluntary Thecorporation. right
of the of theway existence forduring whichcorporation,
the land-holder was the awardedpaid by damages him

the ceases aagainst with ofcorporation, the charter.repeal
doctrine wouldcontraryA seem to involve the thatposition,

the discontinuance of a road the do notupon losepublic
their of unless some distinctionright way, exists between
the of a of aeffect discontinuance and aroad, of of arepeal

which does not to us thecharter, to be case. Theappear
therefore, succeed tocannot of thepublic, any rights corpo-
for aration, of the charter theupon repeal rights Itexpire.

would thathardly be thecontended, discontinuance ofupon
a a with to ahighway, turnpike authority buildcorporation,
road between ofthe termini the highway, could theoccupy
site of their road,the for withouthighway making com-any

the land.to the owners of difficultEqually wouldpensation
be to thatit maintain the the can inherit fromposition, public

the of be so,the If this suc-right way. theycorporation
the of toll of allceed to whoequally right taking persons

too,; this,travel the road and without any furthermay leg-
on the wesubject—a which, think,islation couldposition

which,butby byhe sustained neither noranalogy precedent,
it,to have as much reason to recommend as theseems posi-

to the of Eitherright way.tion that the succeed ofpublic
it is difficulties which cer-believed,these grounds, presents

and whichexamination,do diminishnottainly upon appear
of thatare, therefore,us We theopinion,to insuperable.

does not vest the of inrightof the charter thewayrepeal
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thatand the town is not in re-liable to the roadpublic, keep
consequencein of such of thedissolution corporation.pair,
conclusion to which we fortifiedarrived, byThe have is

case of Western,the vs. 1 Pick. InCommonwealth 136.
that acase, had laid out their road overturnpike corporation

aor near of the in inWestern,road the towncounty ofpart
ofconsequence which that of the road discontinu­waspart

ed the court ofby sessions. The were after-­corporation
wards released thefrom their toobligation repair turnpike

it had thewhere and ancounty road, informationsuperseded
filed the townwas for not it inagainst Itkeeping repair.
held the road, discontinued,was that ceased betobeing

the andtown,to that it to the court ofchargeable belonged
it out alay anew,sessions to or establish different asroad,

should see fit.they
it contended,is that since of thethe charterrepealBut

has been used a ofthe road sufficient time to evincelength
to aits usefulness the as a; that dedicationpublic, highway

be from the ofcircumstances the case andmay presumed ;
the isthat town liable to itconsequently inkeep repair.

question,the as to the of dedication toUpon presumption
use, thecommon of thereby land, has been someproprietors

of anddifference even aopinion, contrariety of decisions as
ofto the such dedication. It beproof seems, tohowever,

on the one ifhaxrd, that a aagreed bar, or written notice of
“ no bethoroughfare,” &c., constantly the intentionkept up,

•the owner toof exclude the will bepublic sufficiently clear
on the other thathand,and user of a withoutlong way, any

at a time whenobstacle, the owner of inthe soil is posses-
of user,and willthe affordsion, thecognizant strongest pre-

aof dedication. The material question hassumption gene-
been, whether the circumstances have beenrally such as

toclearly indicate intent ofthe the owner of the soil to ap-
theit to use. An formalpropriate public express, dedication

to and anthe public, either someacceptance, by agent,public
orauthorized, useproperly by by thelong public,would, upon
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the unlessa althoughconstituteauthorities, highway,public
it seemsthere be an oreitheracceptance, express implied,

vs.that the road would a Greennot become highway.
4al., N.24 al. etChelsea, Pick. 80­ et vs. Crombie; Hopkins

Pick. R.Lowell,523. caseH. In the of Hobbs vs. 19Rep.
have theJustice that towns416, powerMr. Morton denies

to to a way—a questionassent the or ofdedicationgrant
thatthe court inis left in ofwhich unsettled the judgment

inheld,wascase, formerlyJ. Itby Shaw, C.pronounced
towas requisite givethat the assent theofEngland, parish

4Benedict, B.the vs.eifect to dedication thereof. Rex St.
32­ Rex vs.; Wright,Rex 1 B. Adol.; Mellor,A. 447­ vs.& &

that theheld,it been adop­3 B. Adol. But has since681.&
Leake,Rex vs.of the road the is not necessary.tion by parish

of in5 Adol. But whether the parishesB. 462. powers&
towns in thisare not to ofor are thoseEngland analogous

totowns or have not the givestate whether have; power
in manner that assenthave,such and if whatassent; they

in thisbe settledbe which need notaremay given, questions
case.

was aforce, the roadas the incharter remainedlongSo
andrestrictionsand the under certainhighway,public public,

Theitlimitations, had to use for suchthe right purpose.
liabil-it in and thiswere bound to keep repair;corporation

road usefulwhether the wasfact,did not on theity depend
it.was travel Theor whether there anyor unnecessary, upon

June, 1837,the of D.road,finds since month A.case that the
and alsoit,all overbeen who chose tobyhas travelled pass

found,waswhen thein D. indictmentAugust, 1839,that A.
toamountthese factsthe road was in Whetherdecay.great

theand byof dedication, pub-evidence acceptancesufficient
ofan the cases.examinationmust be determined fromlic,

actual use theroad, byof the nor itsutilitytheNeither
beof but there must eithersufficient;are themselvespublic,

or which thededication, circumstances from assentan express
is the intention ofbe It ratherof the owner can presumed.
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than thethe owner time of which must deter­sufferance,
fact ofmine the dedication. 11 376,East n. And the

dedication contended for must have been made andopenly,
a deliberatefor purpose. 262,Roberts vs. 1 n.Karr, Camp.

consent on theAnd of the owner of thepart fee, is indispen­
to asable ofpublic right way. Wood vs. 5 A.Veal, B. &

454; vs.Harper Charlesworth, 4 B. In Jarvis591.C.&
Dean, 5vs. Bing. 447, it was held, that a certainalthough

wasstreet neither nor and theled topaved lighted, only
fields, as ityet had been used the as aby public highway

four orfor five years, and as a to theirpublic approach prop­
waserty beneficial to the owners of the theland, jury might

their assent to a dedication ofpresume the land to the public
aas highway.
Where there had abeen frequent of tenants,change coup­

led with a long, notorious, and tosufferance,uninterrupted
which the landlord’s steward was there wasprivy, although

that theno landlord hadproof ever been in Lordpossession,
Ellenborough thepresumed landlord,concurrence of the and

that notice toheld the steward was notice to the landlord.
Barr,vs. 4Rex 16. But whereCamp. the owner of the

soil was bound to a qualifiedpermit userpassage, theby pub­
at forlic large many was heldyears not be of aevidenceto

dedication. Rex vs. St. 4Benedict, B. A. 447. And the&
a bar,erection of italthough may have been down,knocked

the of arebuts presumption dedication. vs. Karr,Roberts
n. It is262,1 not is aCamp. sufficient that there license

to overmerely, the land : there must be apass dereliction on
ofthe the owners in offavor thepart public. British Mu­

5Finnis,vs. P.seum C. 460­; vs.Marquis& Staffordof
B.5 257.C.Coyney, &

The which a roadperiod during has been used theby
themay, upon authorities, be evidence ofpublic, both an ac­

aby the and ofceptance public, ques­dedication. thisUpon
tion the cases are somewhat In vs.contradictory. Rex Hud­

it held ason, 909,2 was that forStrange leaving way open
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toit the public.four would not amount to a ofyears gift
11EastIn the case of the vs. Merryweather,R­ugby Charity
for sixtheuser395, n, held, byLord that publicKenyon

aland asof theto a dedicationyears was sufficient presume
it126,5Hadden,vs. Taunt.highway. But in Woodyer

the for nineteenwas held that mere user of a street by public
streetThewas not a dedication.sufficient toyears prove

stressJ.,Mansfield, lays uponwas not and C.entirely paved,
alike dedica­that andfact, any thingthat tosays support

alsoit must be finished a street.tion, expressesas Heperfect
in the 11thKenyon,his dissent from the of Lordopinion

with Lord395, Chambre, Kenyon,East although J., agreed
in vs.and delivered a Hadden.Woodyerdissenting opinion

alsocase is questionedof the last mentionedauthorityThe
Veal,in vs. 5 B. A.Best,and Woodjustices,by Holroyd &

does not disa­to,in the referredJ.,Chambre,454. opinion
but saysthe the thatwith court general principle,upongree

“ aof dedicationno time is for evidencenecessary ;particular
offrom time.it not. like a If thegrant,is presumed length

of be it take immedi­act dedication unequivocal, may place
ately.”

which513,case of vs. N. H.The State 2 Rep.Campton,
in state of thethe first thisjudicialwas express recognition

an in­of a aroseof the dedication highway, uponprinciple
wasdictment for not a The erectedbuilding bridgebridge.

and was used the1789,individuals about theby year by
with the inter­1820,without until thetoll, onlyyearpublic

of a it had been carried Itaway.val whichyear, during
the townrebuilt and in bywas by kept repairsubscription,

atrebuilt, thefor about fourteen when it was againyears,
of the was no other dedication nortown. Thereexpense

beof the than such as could inferredbridge,acceptance
ofthe the court,from these facts. In judgmentpronouncing

true to“The test seemsWoodbury says: be,Mr. Justice
if to the ifthe dedicated used thepublic, bythat bridge,

and found to be of should not continueutility,publicpublic,
a individuals who it.”burden to the built
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“ the use and itThough of theby haverepairs public may
under abeen their andprotest for aagainst liability, shorter

than the istwenty years, still ifperiod liability thefixed,
be not indicted asbridge a and be thenuisance, byused
so and so asmuch to its topublic evince usefulnesslong

them.”
the caseIn of itPritchard vs. 4 N.Atkinson, 9,H. Rep.

that,held thewas defendant’s out,in theacquiescence laying
and use of the formaking road seventeen wasyears, compe-

totent evidence be left to a as of a dedication.jury, proof
inBut Baker vs. held,4 N. H. itClark, 380, wasRep.

that that in theproof have beenpeople neighborhood long
accustomed to in a certain apass withoutway close,through

thethatshowing way has been the ownerthrown byopen
of the orclose, made or is notthe suffi-byrepaired public,

tocient establish a public Richardson, J.,And C.highway.
in on theremarking of alength time for dedica-necessary

“tion, thatsays, much on the Whencircumstances.depends
an individual adeliberately throws road to theopen public,

it toand be travelled allpermits without weby interruption,
have no doubt that in much less time than yearstwenty

factsthese be left to amight as of ajury evidence dedication.”
case,thisIn the ofevidence both a dedication and of an

is derived from theacceptance, use of the road for two years
subsequent to the ofrepeal charter,the allby whopersons
chose to travel it. But the whoupon chose to tra-persons

avel road so ofupon much out that arepair occasionproper
existed for the interference of a couldgrand jury, behardly
so numerous as to evince the of theutility road. Whether

ifthe inroad, would be useful to therepair, we arepublic,
not informed. If inferenceany can be made from the repeal
of the itcharter, would that thebe, travel on the road was
not tosufficient enable the to take tollscorporation enough
to the road inkeep And we are ofrepair. that theopinion,
circumstances of this case are not to be submittedcompetent
to a asjury, evidence ofeither the of autility the road as
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of land thehighway, the of the fortheby publicacceptance
of a the owners.purposes byor of a dedicationhighway,

That the someowners land over toknew the was travelled
isextent, so asthe travel was notvery greatButprobable.

to show that which the au-dedicate,deliberate intention to
thorities nor did ofrequire, it continue a sufficient length
time. The it,in the road fences acrossdelay shutting byup

bemay to thewithoutreasonably for, resortingaccounted
of a haveground dedication. mightThe owners possibly

athat would out over the samesupposed road be laidagain
andground, that be awarded them andwould asdamages ;

various noreasons exist for the there ismight delay, ground,
in the absence of the intentionevidence, for topresuming
dedicate.

allIn cases where mere of offeredtime is as evidencelapse
aof it afact, is to fixdifficultextremely upon particular pe-

riod which shall be considered either as or asconclusive,
to aevidence to be submitted Thecompetent jury. strength

of the evidence often more the cir-upon attendingdepends
on thecumstances, than of the time.length After many

even such a user as this haveyears, into amight ripened
and the all theconsent of world beright, might perhaps pre-

sumed. But the that no havefact been made on therepairs
the feeble ofroad, character of the evidence the tra-public

vel, and of the the road,of and theutility suggestions
which have been made an intentionagainst presuming by
the owners to surrender their in theland, us conclu-justify
sion that this is a which townnot the are boundhighway
to repair.

Town discharged.
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