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and releasing the land. The was then in the handsmoney
of a third Withinperson. daysthree it was andprocured,
offered to the defendant, and he refused it.

The case shows a very to defraud thegross attempt plain-
tiff out of andhis the sum of thefarm; obligation,penal
which was the amount ofonly the wasmoney loaned, doubt-
less inserted with that the firstview, in instance. weIf
could not relieve the on thisplaintiff bill, it is noby means
clear that we a bill forought not, that to de-upon purpose,
cree a on there-conveyance of fraud.ground

The not inhas set forth his asbill, heplaintiff should
have done, his readiness to the nor doesmoney, itpay ap-

he has it intobrought court. nopearJhat But exception
hafneen taken on this The evidence showspoint. his read-
iness to and we can inhim,relieve thispay, byparticular,

him now to thein 6 N.permitting bring money. Rep.H.
that158, vs. When is theredone, mustBailey beMetcalf.

a that re-conveydecree the the andland,defendant thepay
costs.

Smith vs. Smith.

necessary extent,validityIt is not to the of an that the sheriff should set forth
pursuancein his return that it in ofwas made the of the judgmentdirection

creditor.

an is by plaintiffs,Where execution recovered a ap-two return that ofone the
“praisers was theby named,”chosen creditor iswithin sufficient.

A thereturn that sheriff delivered judgment creditors,has seizin to one of two
is valid.

administrator, state,an levyIf executor or an this on to satisfyin land á debt
estate,to the he may trespassdue maintain ofan action for an unlawful entry

it,upon any during administration,at histime unless it is sooner set off to the
heirs or devisees.

administrators,are ;Where there two or more all should injoin such action
alone, objection ;but if one sue only pleathe can be bytaken in abátemént

or, perhaps, by way of apportionment of atdamages the trial.
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in such action that the should describe asnot himselfIt is necessary plaintiff
generallyHe declare on hisadministrator. may possession.

righta of it be to untilWhere a shows possession, may presumed exist,party
to rebut it.something is shown

of his a in consideration of aindebted,A farm, by person promis*conveyance
of and a bond a condition for the mainte-note for half the withvalue,sory

during life,of for the is fraudulent and voidgrantor againstnance the residue,
at ofwhose demands existed the time the unlesscreditors conveyance, prop-

for the of his which creditorsis sufficient debts,payment uponretained,erty
would alter theWhether that case, tpere.may levy.

and the closefor breaking entering plaintiff’sTrespass,

and thePlea,hisAlstead, away grass. generalin. carrying
a brief that the close was the soil andstatement,withissue,
thefreehold of defendant.

to June theevidence, that, 1, 1835,in priorIt appeared
a farm toof Sylvester Partridge.close was belongingpart

andNovember, 1832, Benjaminof Partridge,5thOn the
andjoint several note to Elisha orSmith,theirFay, gave

anddemand,on interest On thefororder, annually.f258,
November, 1839, Elisha Smith, deceased,11th of having

and Calvin theSmith, Smith who wereBetsey plaintiff,
his a writ to beestate,of caused issued onadministrators

and the farm was attached there-note,said against Partridge,
inon the next was recovered that suitday. Judgmenton,

21st,and execution issuedterm, 1840, which,at AprilApril
the de-the 4th of was levied landMay following, uponon

in the writ.plaintiff’sscribed
sworn land,were to such as&c.,The appraisers appraise

shewn them as the estate of tobe Partridge, satisfyshould
and amade certificate that hadexecution, theythe appraised

inaforesaid,land and set the same off satisfaction ofthe the
return that “inThe sheriff’s stated,execution. pursuance

of the withinSmith,the directions Calvin creditor named,of
one oflevied,”he the “was chosenhad appraisers&e.—that

within named”—and that he had deliveredthe creditorby
“ to the creditor withinSmith,and seizin Calvinpossession

andexecution and were recordedlevy dulyThenamed.”
returned.
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in theadministeredThe of was notestate Elisha Smith
insolvent course.

waslevythe insuffi-The 1. Thatobjected,defendant
Smith,that one ofBetseydidcient, it notbecause appear

in it,in way bythe administrators, participated eitherany
an and thator seizinmade,it choosing appraiser,directing

the levyto That if valid,was not her. 2. wasdelivered
and theSmith,the title in the of Elisha thatvested heirs

action for whichanyhad no of trespassadministrators right
3.the That ifpremises. anycommittedmight uponbe

the administrators, writmaintained,action thebycould he
as and thatsuch, thisboth,must in name of actionbe the

in his own could not beright,in favor of Smith,Calvin
sustained.

theobjections, reserving questions.overruled theThe court
it that on theof the defendant firstappearedOn the part

him theto wholeconveyed farm,1835,of June, Partridge
the ■writ,intract described deedplaintiff bytheincluding

of asthe set forth in,$2000,for considerationof warranty,
said deed.

the actualevidence thatin consideration for thewasIt
who married adefendant,theto ofdaughterconveyance

or toof be01000, paid, paidthe sum thebywasPartridge,
by thea bond executed defendantand to Part-defendant,

the defendantthat shoulda conditionwithridge, support
his wife,and theirPartridge during lives,maintain whichand

and tomore,them secure which thebycalledwas 01000
anda mortgage.bond Theexecuteddefendant plaintiff

ofthat the ex-property Partridge,personalfurther proved
into thehad ofgone possessionalso the$1000,saidcept

a andsale,the same byclaimed had dis-whodefendant,
contended that thethe plaintiffand conveyanceof it;posed

creditors.againstfraudulentwas
for bywas taken the toplaintiff, consent, beA verdict

or setthereon,rendered aside andjudgmentandaffirmed
defendant,for the toaccordingentered thejudgment opinion

case.the foregoingof this court upon
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for theHubbard, plaintiff.

forChamberlain, the defendant.Vose,Sf

* ObjectionsJ.C. have to the levybeen takenParker,

which the makes his title to the inthrough plaintiff locus
aand sets to sustain this action.up rightquo,

theby sheriff,return that the in oflevyA is pursuance
ofthe direction the or isjudgment creditor, creditors, not

to the of the extent. that itnecessary validity A return
in of the ofwas done direction one two judg-ofpursuance

creditors, therefore, will notment vitiate the proceedings.
from the return, that one of theIt wasappears appraisers
the creditor“by named,”chosen within and this is suffi-
two administratorscient. The bemay as consti-regarded

but one creditor. It is not that thetuting necessary plural
be used. If theshould return had been ofthat one the

creditors thejudgment appointed that would haveappraiser,
It must bebeen sufficient. understood that it was done in

noof there evidenceall, beingbehalf to the contrary. 4 N.
vs.335,330, Bisbee.CooperH. Rep.

areturn of ofanyWhether delivery seizin and possession,
is essential to theby sheriff,the of anvalidity extent, need

4not settled. See Mass. R.be 403­ 14; Mass. R. 408, At­
is thevs. Bean. It ofdutykins the officer to deliver seizin

to the creditor,and or hispossession attorney. The certifi­
theof which makescate ofappraisers, thepart return, states

have set off the landtheythat in satisfaction of the execu­
the hastion, and beenlevy returned and recorded. This,

be heldmight sufficient, in the absenceperhaps, of any return
a deliveryof of seizin. However that may abe, return that

has been delivered toseizin one of two isadministrators, valid.
isbyPossession one the ofpossession both. 9 Cowen’s R.

34, vs.Wheeler Wheeler. It is quite as good as ofdelivery
seizin to an oragent attorney, who has no to re-authority

* not,didJ., sit.Gilchrist,
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ceive it at the time, which has said bebeen to sufficient.
13 Mass. 363, Pratt vs. Putnam.

It is further thatobjected, the of thelevy executionupon
the estate vested in the heirs of Elisha Smith, and that the
plaintiff has no toright maintain this action. This depends

theupon of theprovisions statute. the act ofBy 2,July
if1822, the executor or administrator, in toorder asatisfy

debt due the shalldeceased, on thelevy land of the debtor,
the heirs, and widow, or have thelegatees, same inrights
the land that hadthey in the ariddemand, it shall vest in
them tosubject justtheaccordingly, demands with which
the estate stands to the samecharged, extent that the money
would be andsubject, to be sold by the executor or admin­
istrator in the manner law. inprovided by And case of
disseizin, the executor or administrator sue formay and re­
cover landthe so levied on, declaring his seizinupon thereof
in his said N. LawsH. 335.capacity. This must be

as the orconstrued executorgiving administrator the right
amaintain suit until the close ofto his administration.

is no condition to this to sue,There right that it shall be
for of debts.wanted He bemay licensedpayment to sell,

for thatif it is needed The heirs, &c.,purpose. are to have
the landsame inthe that had inright they the demand.
a tothat was not ofright thepossessionBut evidence of

or it,of the avails ofdebt,the aexcept upon settlement of
administration account. The inthe theright demand, was

into ofa to come the amount atright possession the close
if was notadministration,the it wanted forof the purposes

of the toadministration. Their theright land vests in
“them, also, subject to the just demands with which the

stands It must havecharged.”estate been intended that it
remain under the control of theshould administrator, until

estate was settled,the unless it is sooner set off to the heirs
devisees.or
The that the administrator theprovision may recover land

in case of shows that he todisseizin, is possession.retain
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in toorder intoso, carrythat he should donecessaryisIt
theto demandssubjectthatthe it should beprovisioneffect

wouldmoneyin that thethe the same mannerestate,against
toentitledin so that wereheirs, theyit vested thebe. If

of re-hold the income. In casethey wouldthe possession,
the howentitled to Butmoney.the executor isdemption,
if the arethe mesne to be heirs to havededucted,are profits

possession.
that one administrator cannotobjection is,Another main­

is no doubttain an action alone. There that both of the
joined.to have Theadministrators case isought similar in

of tenants orjointto that But this isprinciple parceners.
delicto, objectionand can bean action the onlyex taken in

of ofabatement, or by way damages onapportionment the
it be1 Pl. 53. And doubtedmayChitty'strial. whether,

in is oneif no abatement notinterposed, may recoverplea
be into accounted for anthe full damage, administration

account.
thethat hascontended,further notplaintiffisIt described
the levyas administrator. But putshimself him in posses-

of andhas thesion he right possession, may; maintain tres-
describingwithout himselfthat,on aspass administrator.

iffurther, that the has aplaintiffsaidIt is toright posses-
of his itadministration,sion until the close does not appear

not But the plaintiffthat it is closed. shownhaving a right
of that be tomay exist untilpresumed thepossession, con-

is the generalSuchtrary appears. principle. There is
to that his hasshow terminated.rightnothing

question is, theremaining whetherThe conveyance, un-
the defendant claims,der which was fraudulent, as against
As the verdict was takenthis debt. without any request to

the to the thematter jury, questionsubmit might be stated
wasbe,to whether there sufficient evidence on which a jury

tofind the beconveyance fraudulent.might But it is not
tonecessary consider the inmatter that limited view. The

more question aimportant is, whether conveyance of farm,his
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or aof money, promis-inindebted,a considerationby person
hisforand mortgagea bondvalue,note for one half thesory

ofthe residue the con-life furnishingmaintenance during
creditors, whoseagainstconveyanceis a validsideration,

conveyance.time of the This laysat theexisteddemands
of theconveyance personal byof the case the propertyout

well bemight weighed bythe whichdefendant,toPartridge
inconveyance was,the fact,in whethera jury, considering

the defendantbecause, althougha wasfraud,intended as
ofall theto his note for as$1000, Partridge,give property

existed, from thelaw was withdrawn ofthe then operation
of law.the regular process

there iswhere reserva­here, anyhas been settled thatIt
substantial interestanywhich istrust, byor secret totion,

the is fraudulentconveyance asto the tograntor,securedbe
vs.69, Lowell;Smith 9 N.6 N. H. H.Rep.creditors.

N. H.Hill; 150,vs. vs.31, Rep.Winkley (10Rep. Tifft
inby Richardson,is Chief Justice deliv­It saidWalker.)

“thatLowell,in vs. there arethe Smith casesering opinion
beconveyanceswhich mere voluntary mayin sustained

subsequent creditors therecreditors.” Against is noagainst
andsuch bemay good,doubt that conveyance thereperhaps

it will avail against existingbe cases wheremay creditors.
is thatthis is not clear. The general principleBut against

isa tocreditors, voluntary conveyance presumed beexisting
Read500, vs.481,fraudulent. 3 Johns. R. ;Ch. Livingston­

vs. In some37, McKnight.N. H. Parsons cases8 Rep.
was held not to be conclusive evidence of fraud. 1it Story’s

and cases358, cited.Eq.
deed from to the defendant is not aPartridgeThe mere

awasThere considerationvoluntary conveyance. secured
the note and the bond.by

athere reservation ortechnically,is secrethere,Nor trust.
muchwe think the case comes withinvery theBut rea-

and the which those cases. It isgovernson anprinciples
to to the asecure grantor life,attempt support during out of

59vol. xi.
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to the ofhis his creditors.property, prejudice Any person
takeswho such should take careconveyance that the exist­

debts of the areing 2 Atk. R.grantor 600,paid. Taylor
Jones;vs. 9 73,Cowan's R. Jackson vs. Parker. atOr,

least, show that full means for that object were left in the
of the which thepossession grantor, levycreditors may upon,

or have lost their ownby negligence. Whether evidence of
the latter would we needavail, notdescription consider. It
is not shown but tothe have beenhere, contrary theappears
fact. theJudgment plaintiff.for

Raymond Bigelowvs. a.&

givenWhere a bond was on a dissolution of with the conditionpartnership,
uthat one should all debts and demands against thepartner pay company

contracted him in the name of the that where the com­by company”—Held,
adjusted,debts jointhad been and a and several note givenpany previously

the members of the firm for the did not come the con­by same, withinthey
ofdition the bond.

that where debts jointlywereAlso, contracted the members of the firm,by
did not come within the of thecondition bond.they

a bond dated inupon August the26, 1839, penalDebt,

sum of made the as$1000, by defendants, Bigelow princi-
and Bennett as and thepal, to onsurety, payable plaintiff

the condition :following
“ ifThat the said Bennett,and or eitherBigelow of them,

shall or tocause be all debts, dues andpay paid, demands
the ofagainst company Raymond Bigelow,& contracted

saidthe inby the name ofBigelow the and shallcompany,
save and said harmlesskeep Raymond from all such de-
mands saidagainst then thecompany, is toobligation be
void.”

The heplaintiff that hadalleged forpaid sundry notes,
which, the terms ofby bond,said the defendants were bound


