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cast oninterest those rests. 2 Smith 113. The rale in
for the allowance ofEngland, ininterest, seems notequity,

to be so broad as it is here at law. See 2 Smith 346. When
the have theparties mercantileadopted of anusage stating

account,interest and interest oncasting item,each the same
course be followed the inmay by master, astating partner­

account. The of the dissolutionship of theperiod partner­
is a time to make a andship rest, interestproper is allowed on

the balance. 2 Johns. Ch. R. 210, vs.Stoughton Lynch.

vs. Lane.Admr.,Davis,

F. a note against beingheld the and indebted to hadL., defendant, P., expressed
an of the note as for thedeliveringintention to P. sum he owed him.security

F.to on his and wifebeing death his deliv-bed,Subsequent this, insensible,
L. againstthe note of to and P. his claim andgave gaveered aF.,P., up

tonote to for the was delivered hiswhich wife. withF., balance,payable L.,
of these of note toknowledgea the contents the that asfacts, P.—Held,paid

deliveringhis intention of the note to P. intoF. had never carried noreffect,
noone to do title to and that the L.it,authorized P.,any passed payment by

dischargedid not the note.to him

the to andrespectingwas consulted transfer advised to it.the P.,plaintiff,D.,
ofon the estate thatPie was afterwards administrator thisF.—Held,appointed

given respectinghe had no the could notwhenadvice, matter, ope-authority
charge of againstthe amount the noterate to him as administrator with L.,

maintaining suit L. toagainsthim from a recovernor preclude it.—Held,
in to suchthat it not order sustain that the notewasfarther, suit,necessary,

for the balance should first be returned to him.gaveP.

itfor had and for whichAssumpsit, received,money ap-
a for due the defendant tonote from$50,promissorypeared

dated and in oneJune, 1833.intestate,the payableplaintiff’s
with had beeninterest,year originally given.

evidence,the issue. inThe was Itplea general appeared
theFoss,that the became indebted todefendant Ambrose
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on,note declaredon the1833,inintestate, June,plaintiff’s
Itdefendant.to thewhich was for a sold Fosscolt, bygiven

Prescott,siahone Joalso that Foss indebted towasappeared
Gilmanaon note for on which note30, Theophilus0

the furtherinwas and wrasalso to Prescottsurety, indebted
Inof cattle.sum of in the15, exchangefor differenceif

theand onsick,was takenOctober, Foss1833, dangerously
atcalledof and Gilmanday his decease the said Prescott

duethe noteFoss’ tohouse, and Foss delivered themMrs.
house,to Davis’from the defendant. took the noteThey

on Pres­andit,which was near and cast the interest onby,
balance,thecott’s note a note forclaim,and and Prescott gave
retainedandFoss,which was about to said$5.00, payable

cancellingthe timenote the at the sameagainst defendant,
was sub­own note and balancehis claim. The note for the

to wife of the deceased.Foss,delivered Mrs.sequently
as wasadministrator,The who now sues presentplaintiff,

to Pres-when the note the defendant was deliveredagainst
Lane, wasand advised to its Thecott, delivery. defendant,

waswhich the notealso aware of the circumstances under
fatherson of that he heard hisdelivered. A Foss testified
for aasnote, securitythat Prescott should have Lane’ssay

forPrescott,of had ofsteers which hadyoke he, (Foss,)
testifiedwhich said note of was sonAnothergiven.$30

towillingtell that he wasPrescott,that he heard his father
thereAndfor the steers.him Lane’s note asgive security

the witnesswas that in the fall of toldFoss, 1833,testimony
heforhe had sold the colt to the defendantthat $50—that

the note withwas and Mr. GilmanPrescott, signedowing
wasand that hefall, owingwhich note was due thathim,

sellhe had better the'coltdebts,other and he thoughtsome
inthan to to raise theclaims, moneyto meet these attempt

to it.and not know wherefall, get
to showthan the above was offeredother evidence anyNo

andsaid and for the trans-note, exchangeto deliverauthority
aforesaid,it as some evidence to showfer of except tending

xi. 65von.
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Foss had been, and thewas,that Mrs. of hergeneral agent
for the transaction of business.husband The deniedplaintiff

and also that any had beenagency, authoritysuch togiven
and the notes asexchangedeliver aforesaid.

was conceded that theIt testified to theconversation, by
Foss,of took tosons some the ofplace days prior delivery

the note.
It was also contended that in theany authority shown

for thetestimony, and ofdelivery notes, as afore-exchange
wassaid, wholly the state andby condition ofsuperseded

Foss, at the oftime such and he was atthat thatdelivery,
time in the last and,ofstages sickness, the ofdaythrough

of said note,the wasdelivery andentirely inca-insensible,
of transacting any business.pable

wereThe instructed to find the facts ofjury the situation
at time ofof Foss the the delivery of said and whethernotes,

was tohis situation known Prescott, Gilman, defendant,the
and and wereFoss;Mrs. also instructedthey that if Foss
was insensible at the time, and ofincapable transacting any
business, asany authority in Mrs.general agent orFoss, any

shown in theauthorityother for thetestimony ofdelivery
note,the and of theexchange would besame, andsuperseded

void such state and ofby condition said Foss.
found thatjuryThe Foss was insensible atentirely the

the ofof the note to Prescott,time transfer and allthat par-
inconcerned the transferties and ofsubsequent payment the

knew that he was so.note
wasA verdict taken for the and the defendantplaintiff,

for a newmoved trial.

Wilcox, for the defendant. The plaintiff inparticipated
transaction. The estate had athe claim allagainst concerned

and whenit, he tookin administration he was chargeable
the amount.with He cannot maintain an action theagainst

defendant, advised andhaving agreed to what was done.
Foss consent,gave before he became insensible, that Pres-
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cott should have death,the note. wife it before hisHis had
for the benefit of Prescott.

Mrs. Foss was isand the adminis-administratrix, plaintiff
trator de bonis a ratifi-non. the note isreceived,Retaining
cation of the contract.

At no action until there hasany rate, can be maintained
been a ofreturn that note to Prescott.

Britton, for theQuincy, plaintiff.Sf

C. the wasParker, consulted,J. fact thatThe plaintiff
and advised to he had no tothe course when dutyadopted,

cannot when ad-perform, he afterwards becamecharge him,
ministrator. sons of onlyThe evidence of the Foss shows
that he some intention that Prescott should haveexpressed
the note the but does notdefendant, as heagainst security;

intoever to intentionappear have carried that effect. This
him. Ifconstituted no to one to deliver it toauthority any

there an interesthad been not withsuch authority, coupled
the wasin it after Fossmatter, could not have been executed

all theor facthis of whichdead, insensible on death bed,
act astoin Fossauthorityhad Mrs.Anynotice.parties

case, wasin thissettledit been alreadyhasgeneral agent,
to her,it wasasknownFoss,the ofsituationbysuperseded

ofexchangeanddeliveryto theand to theall other parties
S. C.156,the note. 10 N. H. Rep.

his action,maintainingfrombe barredcannotThe plaintiff
note againsthisto Prescottreturnedof not havingreasonby

tocame hiseverthat itnotdoes appearItintestate.the
Prescott,byof giventhe note $5,ofsoAndpossession.

intestate.thetopayable
admin-was appointedFossthat Mrs.has been suggestedIt

deadministrator bonisbeingthis plaintifforiginally,istratrix
the was aof note ratificationretainingthethatandnon,

ad-Foss wasthat Mrs. appointedfactThethe contract.of
toevidence theany relatingnorus,beforenotisministratrix
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andnote for that such a note was went$5, given, intoexcept
her If Mrs. Foss was and thatadministratrix,possession.
note had been Prescott, to her adminis-paid, by her, during

or to the thattration, defendant, amount to amight perhaps
so as to bar thisratification, suit. The mere of itretaining

her would not seem to have thatby effect. It would not
andher, more thecharge with theespecially plaintiff, amount

of the note the defendant.against
on the verdict.Judgment

Tenney.Hall vs.

The return of a ofan order notice issued on thedeputy sheriff, applica-upon
tion of a debtor to be take oath settingadmitted to thepoor law,prescribed by
forth that he had to the a true and attesteddelivered creditor’s copyattorney
of the and sois far conclusive evidence of the matter thusapplication order,

that it cannot be in an the ongivenreturned, contradicted action bondupon
the arrest of thebeing makingthe there no of fraud in return.evidencedebtor,

Debt, aupon bond dated October under1836,31, given
the act of January 3, for the ease and relief of1833, poor
debtors the; condition of which that ifwas, Stevens,Lemuel

ajr., atprisoner the suit of the should, within oneplaintiff,
year from the of hisday to toarrest, wit, the&c., apply
proper andauthority, takeactually the oath or affirmation

the lawsprescribed by of this state for the ofrelief debt-poor
ors, or in default thereof should surrender himself to theup

in thecreditor, manner by the ofprescribed laws this state,
then the to beobligation void.

The defendant 1. That on thepleaded, 14th of October,
1837, Stevens to the andapplied took theproper authority,
oath law. 2. Thatby Stevens, on the 14th ofprescribed
October, to1837, made Mills Olcott andapplication Ebenezer

of theAdams, justicestwo of theesquires, quo-andpeace


