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interest cast on those rests. 2 Swmith 113. The rule in
England, for the allowance of interest, in equity, seems not
to be so broad as it is here at law. See 2 Smith 346. When
the parties have adopted the mercantile usage of stating an
interest account, and casting interest on each item, the same
course may be followed by the master, in stating a partner-
ship account. 'The period of the dissolution of the partner-
ship is a proper time to make a rest, and interest isallowed on
the balance. 2 Johns. Ch. R. 210, Stoughton vs. Lynch.

Davis, Admr., vs. LaNE.

F. held a note against L., the defendant, and being indebted to P., had expressed
an intention of delivering the note to P. as security for the sum he owed him.
Sabsequent to this, F. being on his death bed, and insensible, his wife deliv-
ered the note of L. to P.,and P. gave up his claim against F., and gave a
note payable to F., for the balance, which was delivered to his wife. L., with
a knowledge of these facts, paid the contents of the note to P.—Held, that as

°, had never carried his intention of delivering the note to P. into effect, nor
authorized any one to doit, no title passed to P'., and that the payment by L.
to him did not discharge the note.

D., the plaintiff, was consulted respecting the transfer to P., and advised to it.
He was afterwards appointed administrator on the estate of F.— Held, that this
advice, given when he had no anthority respecting the matter, could not ope-
rate to charge him as administrator with the amount of the note against L.,
nor preclude him from maintaining a suif against L. to recover it.—Held,
{arther, that it was not necessary, in order to sustain such suit, that the note
P. gave for the balance should first be returned to him.

Assvupsit, for money had and received, for which it ap-
peared a promissory note for $50, due from the defendant to
the plaintiff’s intestate, dated June, 1833, and payable in one
year with interest, had been originally given.

The plea was the general issue. It appeared in evidence,
that the defendant became indebted to Ambrose Foss, the
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plaintifl’s intestate, in June, 1833, on the note declared on,
which was given for a colt, sold by Foss to the defendant. It
also appeared that Foss was indebted to one Josiah Prescott,
on a note for $30, on which note Theophilus Gilman
was surety, and was also indebted to Prescott in the further
sum of @15, for difference in the exchange of cattle. In
October, 1833, Foss was taken dangerously sick, and on the
day of his decease the said Prescott and Gilman called at
Foss’ house, and Mrs. Foss delivered to them the note due
from the defendant. They took the note to Davis’ house,
which was near by, and cast the interest on it, and on Pres-
cott’s note and claim, and Prescott gave a note for the balance,
which was about $5.00, payable to said Foss, and retained
the note against the defendant, at the same time cancelling
his own note and claim. The note for the balance was sub-
sequently delivered to Mrs. Foss, wife of the deceased.

The plamtiff, who now sues as administrator, was presenitk
when the note against the defendant was delivered to Pres-
cott, and advised to its delivery. 'The defendant, Lane, was
also aware of the circumstances under which the note was
delivered. A son of Foss testified that he heard his father
say that Prescott should have Lane’s note, as security for a
yoke of steers which he, (Foss,) had had of Prescott, for
which said note of $30 was given. Another son testified
that he heard his father tell Prescott, that he was willing to
give him Lane’s note as security for the steers. And there
was testimony that Foss, in the fall of 1833, told the witness
that he had sold the colt to the defendant for $50—that he
was owing Prescott, and Mr. Gilman signed the note with
him, which note was due that fall, and that he was owing
some other debts, and he thought he had better sell the colt
to meet these claims, than to attempt fo raise money in'the:
fall, and not know where to-get it. e

No other evidence than the above was offered to show any
authority to deliver said note, and for the exchange and trans-
fer of it as aforesaid, except some evidence tending to show

vOL. XI. 65




514 GRAFTON.

Davis ». Lane.

that Mys. Foss had been, and was, the general agent of her
husband for the transaction of business. The plaintiff denied
such agency, and also that any authority had been given to
dehiver and exchange the notes as aforesaid.

It was conceded that the conversation, testified to by the
sons of Foss, took place some days prior to the delivery of
the note.

It was also contended that any authority shown in the
. testimony, for the delivery and exchange of notes, as afore-
said, was wholly superseded by the state and condition of
Foss, at the time of such delivery, and that he was at that
time in the last stages of sickness, and, through the day of
the delivery of said note, was entirely insensible, and inca~
pable of transacting any business.

The jury were instructed to find the facts of the situation
of Foss at the time of the delivery of said notes, and whether
his situation was known to Prescott, Gilman, the defendant,
and Mrs. Foss; and they were also instructed that if Foss
was insensible at the time, and incapable of transacting any
business, any authority as general agent in Mrs. Foss, or any
other authority shown in the testimony for the delivery of
the note, and exchange of the same, would be superseded and
void by such state and condition of said Foss.

The jury found that Foss was entirely insensible at the
time of the transfer of the note to Prescott, and that all par-
ties concerned in the transfer and subsequent payment of the
note knew that he was so.

A verdict was taken for the plaintiff, and the defendant
moved for a new trial,

“ilcoz, for the defendant. "The plaintifi’ participated in
the transaction. The estate had a claim against all concerned
in it, and when he took administration he was chargeable
with the amount. He cannot maintain an action against the
defendant, having advised and agreed to what was done.

Foss gave consent, before he became insensible, that Pres-
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cott should have the note. His wife had it before his death,
for the benefit of Prescott.

Mrs. Foss was administratrix, and the plaintiff is adminis-
trator de bonds non. Retaining the note received, is a ratifi-
cation of the contract,

At any rate, no action can be maintained until there has
been a return of that note to Prescott.

Britton, & Quincy, for the plaintiff.

Parxer, C. J. The fact that the plaintiff was consulted,
and advised to the course adopted, when he had no duty to
perform, cannot charge him, when he afterwards became ad-
ministrator. The evidence of the sons of Foss shows only
that he expressed some intention that Prescott should have
the note against the defendant, as security ; but he does not
appear ever to have carried that intention into effect. This

constituted no authority to any one to deliver it to him. If
there had been such authority, not coupled with an interest
in the matter, it could not have been executed after Foss was
dead, or insensible on his death bed, of which fact all the
parties had notice. Any authority in Mrs. Foss to act as
general agent, it has been already settled in this case, was
superseded by the situation of Foss, known as it was to her,
and to all the other parties to the delivery and exchange of
the note. 10 N. H. Rep. 156, 8. C.

The plaintiff cannot be barred from maintaining his action,
by reason of not having returned to Prescott his note against
the intestate. It does not appear that it ever came to his
possession. And so of the note of $5, given by Prescott,
payable to the intestate. o

It has been snggested that Mrs. Foss was appointed admin-
istratrix originally, this plaintiff being administrator de bonis
non, and that the retaining of the note was a ratification
of the contract. The fact that Mrs. Foss was appointed ad-
ministratrix is not before us, nor any evidence relating to the
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note for $5, except that such a note was given, and went into
her possession. If Mrs. Foss was administratrix, and that
note had been paid, by Prescott, to her, during her adminis-
tration, or to the defendant, that might perhaps amount to a
ratification, so as to bar this suit. The mere retaining of it
by her would not seem to have that effect. It would not
charge her, and more especially the plaintiff, with the amount
of the note against the defendant.
Judgment on the verdict.

Harr vs. TennEeY.

The return of a deputy sheriff, upon an order of notice issued on the applica-
tion of a poor debtor to be admitted to take the oath prescribed by law, setting
forth that he had delivered to the creditor’s aitorney a true and attested copy
of the application and order, is so far conclusive evidence of the matter thus
returned, that it cannot be contradicted in an action upon the hond given on
the arrest of the debtor, there being no evidence of fraud in making the return.

Dgest, upon a bond dated October 31, 1836, given under
the act of January 3, 1833, for the ease and relief of poor
debtors ; the condition of which was, that if Lemuel Stevens,
jr., a prisoner at the suit of the plaintiff, should, within one
year from the day of his arrest, to wit, &c., apply to the
proper authority, and actually take the oath or affirmation
prescribed by the laws of this state for the relief of poor debt-
ors, or in default thereof should surrender himself up to the
creditor, in the manner prescribed by the laws of this state,
then the obligation to be void.

The defendant pleaded, 1. That on the 14th of October,
1837, Stevens applied to the proper authority, and took the
oath prescribed by law. 2. That Stevens, on the 14th of
October, 1837, made application to Mills Olcott and Ebenezer
Adams, esquires, two of the justices of the peace and quo-




