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». Kilton.Greenleaf

land orlocation of thedeclarations show noThese agreed
a collis-showa of his They merelyclaim.relinquishment

onof the grantion and as to the extentlegaluncertainty
which, ina-claim, throughwhich rested their andthe parties

ultimately submittedthemselves,to isagree amongbility
us.to

theis that boundarysuch evidence ourUnder opinion
of river—term,construction theunder the settled legalfixed

andthesebetwixtboundary parties,must remain as the true
thenowthatislands, aught passed bythat the for appears,

the tenant.deed from toKilton
theto conditionsmust, therefore, agreeablyThe verdict

aside, andbe setdrawn,which the case ison
the tenant.enteredJudgment for

Williams Gilchrist.vs.

firm, authority partners,ofor his af-of a without the assenta memberWhere
note, priora note ofpaymenta in of hisof the firm tosignaturefixed the

own, himself, whollythat such new note wassurety—Held,andsigned by
partners.againstas suchvoid

attempted pay-undischarged suchbyAlso, note remainedoriginalthat the
an against prin-be in action therecoveredment, mightthat its amountand

had and received.cipal moneyforsuretyand
and notdelay payment,no of willoperates asattempted arrangementSuch

surety.exonerate the
competency partyor of aauthoritytheto contestan individual intendsWhere

record,note, giveshould notice on the at thea hesignature toto affix the
; it becourt, signature regard-of that the is denied otherwise willfirst term

authority.competentbyto beas admitted executeded

ofa note December for8,1837,onAssumpsit, promissory
order,or demand,to the ondrawn payable plaintiff,$150,

“ Brewer, Harvey.”Gilchristannually,with interest &signed
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declaredThe in twoplaintiff counts, alleging in the first
thethat defendantscount subscribed the note the nameby

“ Brewer,of Gilchrist Harvey.”& The second count was
two hundredfor dollars had andmoney received.

It in evidence that inappeared March, 1837, Ira Harvey,
one theof defendants, borrowed of one Jacob Williams $135,

in months, withpayable eight interest; his note for thatgave
amount, and Johnprocured defendant,the other toGilchrist,

with him assign his tosurety. Williams sold the note the
at theplaintiff, informing him, time of the thatsale, Gilchrist

was a surety theupon note. time after athis,Some Mr.
Brewer entered into with the in thedefendants,partnership

ofbusiness making under the namepails, and firm of Brew-
Gilchrist ander, Harvey.

the noteAfter had fallen due, the called on Har-plaintiff
forvey payment. informedHarvey Gilchrist that he was

called to the note, andpay said he hadupon no tomoney
it with. Gilchrist told him he mustpay either it or getpay

renewed.it withoutHarvey, any or leave ofauthority, the
or Gilchrist,firm, gave the note described in the first count

ofin thepayment note himprevious andsigned by Gilchrist,
and for the sum tenof dollars in receivedmoney onby him

newthe note.giving
Service of the writ was made Gilchrist, Har-only upon

without the state.vey being No notice was thebygiven
underdefendant, the ordinary that the ofrule, signature the

wouldnote be denied.
defendantThe Gilchrist contended thethat note declared

was itvoid,on beenhaving without andgiven authority,
could not bind andhim, that the note was takenprevious up
and discharged.

The contended that the de-plaintiff defendant, not having
nied the ofsignature the note at the first term of the court,
was atnot toliberty on trialdeny but what the signature
was properly there with theplaced andcompetent authority,
that the was for this reason entitled toplaintiff judgment
on the note. But the court overruled this exception.
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count, claim-andhis secondThe then reliedplaintiff upon
note,ed to on the firstrecover for had and receivedmoney

the been validsame never taken up by any payment;having
and taken for theit verdict should be plain-was thatagreed

on,of the and interest;tiff for the amount note declared
amountto and rendered for thesubject be amended judgment

interest,of the and be set aside and judgmentfirst note or to
entered if direct.defendant,for the the court should so

tofor the various authoritiesLivermore, citeddefendant,
hethe signer, thoughshow that the note declared on bound

that thefirm. also contendedthe name of the Hesigned
andnote,on the last affirmed mustit,by declaringplaintiff,

theit the of note.dischargeto originalrely upon

for can clearlythe The re-all, plaintiffplaintiff.Good
it hasold or unless beendebt,for the note properlycover

Adams;vs. 2182,Mass. Johns.Young 455,6taken up.
; 4 N. II. 492, Bank vs.Rep.vs.Maride GraftonHatfield

Keene vs. TheHunt; 263,4 Johns.Gill Thompson.&
and old notevoid,fraudulent and thewas necessa-notenew

in force.remainedrily
force, delaynote in no can have beenold remainingThe

to exonerate the surety.given

Upham. suitcase, broughtthis the is Gil-In againstJ.*
thebut the note declared bears signa-Harvey, uponchrist &
Notwith-Brewer,of Gilchrist Harvey.the firmof &ture

not claim to hold the firm,doesthethis,standing plaintiff
theirdefendants, note, bythe thembythatdeclaresbut

Brewer,name of Gilchrist Harvey,the &.subscribed, by
is andeclaration admissionThethe &c.plaintiff,promised

toname is subscribedwhose thefirm, partnershipthethat
andit thebut that was actit,execute promisedid notnote,

and on them alone.Harvey, bindingof Gilchrist &solely
counsel,* Woods, J., having did not sit.ofbeen

xi. 68vol.
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the thatallegationWere sustained these defendants both
in the it wouldgiving note, be immaterial whatparticipated

:affixed be bound theirthey they wouldsignature by prom-
under nameise whatever chose to assume. 4 H.they N. Rep.

vs.239, Bank Flanders.Grafton
the showsBut case that the Gil-clearly Brewer,signature,

christ was toHarvey, affixed the note by& with-Harvey,
out Gilchrist’s or andact, Gilchrist is inknowledge, assent,
no manner bound it. Had theby declaration been against

alone it have been itHarvey sustained, but cannot bemight
sustained themagainst farsuit, therefore,The sojointly.
as isit founded the failsupon note, entirely.

there is alsoBut in the declaration a count for hadmoney
and thereceived,and claims to hold the defendantsplaintiff

on this count to recover the consideration of formera note
asby and Gilchristsigned Harvey asprincipal, surety.

ifnote,This thewould sustain count forproduced, money
andhad received. It indisclosed, however, evidence,is
thethat note has been thegiven who wasup by plaintiff,

the endorsee of the tonote, the and hasHarvey, principal,
been cancelled and anddestroyed; thethat note declared
on in the first count was received theby inplaintiff pay-

it.ment of
The new note, washowever, received as by thepayment

firm, whose name to be affixed to itpurported but; their
name not beenhaving legally affixed to theit, note was

void aswholly andthem,against so,being could not operate
as a or ofdischarge the firstpayment note. The exchange
is andwholly theinoperative, hasplaintiff the same right
to recover on the note asoriginal it hadthough never been
surrendered.

isIt hardly necessary to cite toauthorities this Inpoint.
case,the Mechanics vs.Bank 15Gore,Manufacturers &

75,Mass. R. it was holden that where one of two co-part­
ners obtained money on a note at apayable future day,

himsigned by with the ofname a afirm, with en-forged
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onentitled,lender wasof a thedorsement third person,
had andmoneyforto an actionthediscovering forgery,

thenote,of the againsteven thebeforereceived, maturity
onwashad Thisthe money gone.to whose useparties

a was whollythe that innote, forgery,the being partground
void, on deliveryasrecovermight preciselyand the plaintiff
of on demand.to themoney firm payable

in banka is made counterfeita of noteWhere payment
of'amountthe thethe recover ofbills, may promiserpayee
is,thathad and received ;such in an for moneybills action
onnote,he consideration of thethe originalback tomay go

182, Youngthe that is 6 Mass. R.itground undischarged.
N. H.Adams;vs. vs. 9455,2 MarkleJohns. Hatfield;

505,H.; Jaffreyvs. 10 N.365,Rep. Fogg Sawyer­ Rep.
vs. Cornish.

thatit contendedis no on this but isThere doubt point;
awas herenote,the thereaGilchrist, being surety upon

be dis-that he shouldof andfarther day payment given,
for that reason.charged

to this to that in thissay,a answerIt is sufficientperhaps
ofthe the onliability surety thecase the retainedplaintiff

was no intentionor at so Therenote,new least supposed.
other names merely.the Thesurety, by takingto discharge

andstill liable far-;he held the suretysupposedplaintiff
theredemand, that wasnotes on soboth rverether, payable

notmightand no time when suitfor delay,no agreement
the think,claim. Webrought immediately uponhave been

on thisthe has not been account.therefore, dischargedsurety
is theseis said that the surety by proceed-It prejudiced

of means ofhe is now the ob-inasmuch asings, deprived
itto his remedy againsthis thenote,taining pursue upon

a fordoubtless be convenience himIt would toprincipal.
and exhibit it in evidence thethe note, againsttake up prin-

occurrence, byare of frequentbut casualties which;cipal
cannot belost or so that surren-destroyed, theynotes are

we of no of lawand ruledered on know thatpayment;
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gives any greater in thisright to the torespect thansurety
the principal.

It fromappears the case, that the of the notesignature
declared on.was not denied at the first term of the court.

“The rule thisupon subject is, that the and en-signature
dorsement of any instrument on which the shallplaintiff
declare, will be considered as shalladmitted, unless notice

beenhave entered the docket at the first term of theupon
court that arethey to be disputed.”

In this case the name, a of thethough affixed memberby
wasfirm, thereplaced without firm,of theany authority

a forfor debt which notthey were The noteresponsible.
therefore,was, void as thewholly them, andagainst signa-

haveture should been ondenied the it notthat wasground
there by authority.placed competent

The court the evidence toincorrectly be re-permitted
ceived without such notice. however, as noIt, operated
essential to the as he was thrownprejudice plaintiff, merely
back his other count, and recovered thatupon under his

claim,whole for a indifference theexcept trifling amount,
in fact did notwhich theexist, against only de-responsible

fendant in the suit.
to theAccording in the case,agreement judgment should

renderedbe on the verdict for the ofamount the first note
and interest.

Judgment on the verdict the plaintifffor

The State vs. Elliot.

placed in a dwelling-houseWindows fixtures,are passand with the estate.
procuredWhere attenant will awindows for dwelling-house, permittedand

to remain leavingthem on his the premises—Held, that he could not subse-
quently enter to them.remove


