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Maxwell v. Warner.

of the of the Itstated in premises.courses the description
conclusion unsound,is said the consider theby court: “We

athat the of de-because a witness cannot recollect courses
deed, contents ofin a cannot thetherefore he provescription

in ait. A that farm is included deedmayman know his
from,taken the tovender, able, memory,from without being

state of these decisionsthe courses/’ Theparticular principle
in theseems to of the evidence caseauthorize the admission

before and we think it admitted.us, was properly
verdict.on theJudgment

Hebron Centre-Harbor.vs.

$350.00,Centre-Harbor,1823,year of in the value ofIn the the owner land of
$160-00, fee; grantee,conveyedthe of it themortgaged sum in atwhich was for

time, seal,executing by agreedunder hea not which to re-con-writing,the same
$160.00,land, years,in to allvey upon payment paythe of four or costs andthe

damages.
$150.00,question grantor theUpon the owned real estate of valué ofthe whether

$250.00, settlement,give him apersonal of so as to it wasor estate the value of
held,

equity mortgaged,in to was real estate withinrighta redeem land die mean-That
December,of the 16th of 1828:ing of statutethe

law,mortgage agreementa thewas not at common becauseThat the transaction
under seal.was not

re-convey, pay damages,an election or costs and whethergrantee had to theAs the
re-conveyance—querea fdecreecouldcourt

action,only onlywas a chosein couldgrantor’s interest which be enforcedtheThat
damages :recoverythe ofby a suit for

personalasThat, in could be considered estateif action withinsuch choseeven
statute, $250.00,meaning it not the value of and hethe was of couldof thatthe

innot, ground, acquire a settlement Centre-Harbor.anyon
performance mightconvey specificato land of which bea contract de-Whether

meaning statute—quereof the ?chancery, be estate within thein realcreed

aPox,for the of A. L. whoAssumpsit, pauper,support
ofthe townsettlement into have his Centre-was alleged

Harbor.
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Fox,settlement whoThe derived his from Johnpauper
into in andmoved Centre-Harbor the 1821,year purchased

a of land of Benjamintract one at theland,Brown. The
time of the to onewas incumbered a mortgagepurchase, by

toTowle,John secure ofthe of the sumpayment $160.00.
The to secure thenote, which land waswas mortgaged, pay-
able in. one from andyear June, 1821,the second of wasday

the timeabout it became due. the ofOn 17thpaid day
1823, Fox theJuly, land to oneconveyed Sturtevant.Joseph

wasThe deed never recorded. On Sturte-day,the same
tovant executed and delivered a notFox underwriting,

forth had landseal, that Fox tosetting conveyed him,the and
the condition of the ifthat deed that Fox shouldwas,stating

heirs,his the atSturtevant, <fcc.,to sum of $160.00, anypay
within fourtime from the 1st of thenyears 1823,day April,

See.,Sturtevant, his were Fox,to the toheirs, landre-convey
or to all costs andheirs, Sec.,his pay damages.

of deed,this toIn consideration Sturtevant was make cer-
of andtain certain debtsmoney,advances duepay from

it did hebut not that advanced more thanFox ; appear $70.
in that towards the ofevidence,It close the fourappeared

in thementioned the deed waswriting,years given andup
cancelled.

found deedthat held the twojuryThe Sturtevant years
and that the clear ofor wasmore, land, incumbrances, worth

$350.00.
1stOn the of Foxday the1S29,April, conveyed land to

son,his Jonathan in fee. From theFox, time of the pur-
in untilchase, 1821, the ofday 1829,1st heApril, paid all

the faxes the land, the tax for theupon excepting year 1828,
to the sum of ofamounting which the sum of‡5.18, $4.93

was abated the town.by
was contendedIt that thethe land wasby defendant, not

of sufficient value to Fox a inJohn settlement thegive town,
that theand taxes hadthereon not been himby forpaid

four successive years. thatAlso, while the mortgage
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Foxexisted, was within the of thenot, meaning statute,
the owner of real as to him aestate, so give settlement;
and if he were, the of owned him wasequity redemption by
not of sufficient was alsovalue for that con-Itpurpose.
tended, that while held no title ofSturtevant the deed, any

inremained Fox.description
A verdict was the defendanttaken for which theplaintiff,

moved facts,to set on the that the asaside, aboveground
set do not inforth, a settlement of the theshow legal pauper

intown of and it was theif,that; agreed,Centre-Harbor
aside,of the the verdict should be set therecourt,opinion

beshould for defendant.judgment the

for theQuincy, plaintiff.

for the defendant.Bell,Joseph

sectionJ. fourth clause of the ofGilchrist, The first
300,the act of the 16th of H. LawsDecember, N.1829, (Ed.

“ of the ofany twenty-­thatprovides, person, age1830,)of
of value ofone real estate the two hundredyears, having

dollars, of the of one hun­estate valuefiftyand or personal
andand the town where he dwells hasfifty dollars, indred

and for the of four in successionyears payinghis termhome,
and shallassessed his estate there­aforesaid,all taxes on poll

in such town.”a settlementby gain
aa had settlementthe whetherquestion gainedOn pauper
beenestate,of it has often held tothe owner realby being

ifof he hadsettlement,for the ansufficient,be purposes
title,title not a legaland Whitestown vs.only,equitable

to.14 and cases there AndConstable, 469,Johns. referred
in Hawke,vs. 8is N.recognizedthe same principle Poplin

ina to redeem land hasequity124. rightAndH. Rep.
the of theto be estate within meaningreal statute.heldbeen

theH. So estate ofSutton, 2 N. 401.vs. Rep.New-London
statute, forreal estate within the theisa cestui que trust

2vs. Pick.Chatham,of settlement. Orleans 29.purposes



574 GRAFTON.

v.Hebron Centre-Harbor.

titlethe either of theIf, therefore, may be of descriptions
mentioned, it ofmay equitable anyabove be an titleperhaps

an that title couldIf, equitable title,character. behaving
ithim ain decreebymade forperfect specific performance,

byhave such a as isbe he would titlemay contemplated
this now bethe statute. But need not settled.point
thatis the and theFox,It contended conveyance by agree-

in the madement made Sturtevant on samewriting by day,
a left an of re-the whole transaction andmortgage, equity

in Fox.demption
was to on the of theagreement re-convey,This payment
to allof or andsum costs$160.00, pay damages.

the ofat time of the executioncourt,The these instru-
some inchancery questions of mort-ments, powerspossessed

werebut derived from and; they statute, weregage entirely
limited extent.of very

a is to be alaw,At common defined deed con-mortgage
awith condition should belands, that it voidveying upon
or themoney,of of some other act.doing Thispayment

included the ofbe in deed conveyance,condition or itmay
a atdeed, or,be least ef-may by executed,separate taking

time,the so to be a ofat same as one and the samefect, part
must be and cannotbyIt be ordeed, bytransaction. parol,

in notinstrument under seal.by writing Lund vs. Lund,
1 H. 39.N. Rep.

therefore,is that theclear,It whole transaction did not
a at common and it;constitute law ismortgage unnecessary

itwhether were aninquireto equitable ifmortgage—-as, it
notthe court could enforce it aswere, onsuch, account of

invested withbeingtheir not chancery powers.
is also another which itgroundThere be heldupon may

is,andthat here was no becausemortgage that the; grantee
an to orhad election the to allre-convey land, pay costs and

fee of theThe land was absolute indamages. the grantee,
if he elected so to consider it. This is settled inpoint Fuller
­ a. vs. 1a.,Pratt & 197.& Fairf.
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inEven if hace been enforced equitythe contract could
a nodecree for the court had chan-by specific performance,

that would reach this case. Thesecery powers powers
1832,were not the and trans-court until the thisgiven year

action before that time. ifsome But evenyearshappened
tire to a had isexisted,decree itpower performancespecific
very questionable whether this were a contract which equity
would enforce a a re-conveyance.decree forby

theIn case of vs. a. the grantees, byFuller a. Pratt &&
an instrument seal,under to the bal­agreed pay grantor any
ance that be found due on or themight settlement, re-eonvey
land. is said bill inIt Mellen. that “noby J.,C. equity
could have been maintained the grantees, becauseagainst

were not bound to the butthey laud,re-convey dis­might
themselves from their contractcharge by inpayment money

of the balance that should be for; and,due the same reason,
contract created nosuch which could haveright been at­

and sold for the of thetached debts.”grantee’spayment
time,had noFox, therefore, which, at that couldproperty,

but a chose inestate, onlyconsidered as real action,be which
enforce a suit for the ofby recoveryhe might damages. If

toestate,be considered the valuepersonalthis could of the
between the amount of the incumbrancedifference and the

of the land as found the that if aby jury is,value ; ofright
were worth theSturtevant sum whichagainst theaction

Fox did not ownrecover,could still suchlegally prop-party
toof time fulfil thelengtha sufficient requisitionserty of

is there evidence fromnor whichstatute, any itthe can be
worth thethe was sum of twopropertythat hun-inferred

after the todollars, conveyanceand fiftydred Sturtevant.
and the estateestate,no real doesheld notpersonalFox ap-

worth more than thehave been sum ofever to 190.00,pear $
amount of thebetween thedifference incumbrance andthe

verdict,land. therefore,value of the The must bethe set
must beaside, and there

Judgment thefor defendant.


