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Fisher, Parsons, &Moran Harold D. MoranTemple {Mr.
for the E. Michaelorally), plaintiff Joseph Realty Corp.

M. Winston brief and for the(by orally), plaintiffJames
Inc.,Neon and se for the M.Signs, pro plaintiffJutras James

Winston, Trustee in Bankruptcy.

Nourie, Sundeen, Nassikas and R.Wiggin, Falby,&Pingree /.
se,N. Nassikas and for the defend-proorally),{Mr.Jr. John

ants Warren N. P. and F. Wurm.Marjorie

Duncan, the this indecision of court PetersonFollowingJ.
340,v. H.105 N. the entered an orderCourtReilly, Superior

for distribution of the fund derivedout from the execution sale
Hotel,of of Rice-Varick Inc. Wurm v.premises Reilly,(See

102 N. H. in for the establishment558), provided part.which
$24,159of a fund of “as the full share Warren andof Marjorie

TheWurm in the sale fund.” order further that theprovided
should heldbe to trustee the Wurmsubject process againstfund

interest in several actions and the claimedpending attorney’s
Wurms,hen asserted counsel for the determinationby pending

354,of these several claims. See Peterson v. 355.Reilly, supra,
Thereafter the Master heard thewho previous proceedings

H. hearwas to and deter-Nighswander, Esq.) appointed{Arthur
mine thefour of five actions the Wurms in whichpending against

served,trustee been relativehad and to determine theprocess
$24,159 fund,different claims to theofpriorities eight including

five,those as well as the claim of counsel for the Wurms.
Court,later of the andorders to AttilioBy Superior payment

$8,100Baldini in the sum was made thetotal of fromGladys
fund, ofWurm to be the interest Warren Wurm.charged against

21, 1965,The the filed asof Master onreport July supple-
21, 1965,mented and amended on wasSeptember approved by

28,the Court on 1966. There-Superior February{Keller, J.)
after the of law the of thequestions by exceptionspresented

counsel, Nourie,Wurms and of their the firm Sun-of Wiggin,
deen, Nassikas & were reserved and transferred thePingree, by
Presiding Justice.
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The issues in thispresented court relate to theexclusively
relative of the several claims topriority the fund in question.
The effect of the order the Master’sapproving wasreport to
award one-half the inof fund to Michaeldispute Realty Corpora-
tion, Wurm;and one-half to Warren and and to allowMarjorie

the interest of the Wurms the mentioned claimagainst previously
$8,100.Attilio and inof Baldini the sum of The remain-Gladys

$3,979.50theder Wurm the sumof interest in of was adjudged
Wurm,to in toshares Warren andequal andbelong Marjorie

wasthe share of Warren Wurm held to be theto claimssubject
$1,250,of the trustee in in the sum of andbankruptcy Jutras

$1,700.Neon Inc. in the sum of claimThe ofSigns, counsel
held to bewas without on the that the trusteepriority, ground

in the several actions the Wurmsprocess at-brought against
tached to the effective date theof statute anprior establishing

lien. RSA 311:13.attorney’s
behalf the andOn of Wurms their counsel it is contended that

counsel have a valid lien the of fees and ex-securing payment
$10,235,in this which amount to andpenses shouldlitigation

Wurms;have over the claims of thecreditors ofpriority attaching
and that Michael has no claim enforceableCorporationRealty

$4,500at to within or most a claim accrued in-equity, only
The Michaelterest. ofarguments Realty supportCorporation

Inc,decision,the Master’s while those of Neon Signs,Jutras
the that Wurm has a interestquestion ruling Marjorie separate

fund, toin the but the decision with thesupport respect attorney’s
lien.

decision thatThe of the Master Michael Realty Corporation
the fund isinterest in is It true that thehas a one-half sustained.

andfund the extent to which the third mort-secondrepresents
the Hotel were held toRice-Varick beupon previouslygages

valid as creditors of the v.against bankrupt (Petersonattaching
and the of the fund wasthat amountReilly, supra), principal

$9,000, $8,000,offrom the and advancedderived amounts to
Rice-Varick Hotel the thirdthe under second and mortgages

Wurm, to beWarren which were heldby validlyrespectively,
the creditorssecured claims of of the mort-bankruptagainst

The balance the fund consists interestof of accrued upongagor.
$17,000.this weThe claims with are nowwhichconflicting

creditors,are the and of of Warrenconcerned those of assignee,
Wurm, assert fund virtueand who interests in the byMarjorie
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an lien. An at-of or trustee or attorney’sprocess,assignment,
before counselwas behalf of the Baldinistachment made on

trustee writs served on behalffirst for the Wurms. Theappeared
herein were served after the appearancethe other claimantsof

11, 1960,on but beforecounsel for the Wurmsof May May
23, 1963, anthe effectivedate of the statute establishing attorney’s

311:13,lien. RSA supra.
Hotel,$40,000 Rice-VarickThe second of given bymortgage

dateWurm was executed under ofInc. Warren andto Marjorie
13,1, 15,and recorded on 1957.1957 On OctoberMayApril

a interest in thisthe Wurms one-half1957 assigned mortgage
v. N. H.Peterson 105to Michael Corporation. Reilly,Realty

340, 345, This was under seal andsupra. assignment according
to the of the Master was considerationsupported byfindings

of the of Michaelwhich consisted Realty Corporationagreement
$35,000$55,000, to be securedwhich wasto advance of by

Hotel,Rice-Varick Inc. onthe third Sep-given bymortgage
12, While theSee Peterson v. 345.tember 1957. Reilly, supra,

to thismade Michael Corporationadvances Realty pursuantby
as thewere not secured creditors ofvalidly againstagreement

as between the Wurms and Michael Realtybankrupt mortgagor,
The found “thatwas valid. MastertheirCorporation agreement

that... in fact in Michael Cor-was consideration Realtythere
Hotel,to Rice-Varick Inc.advance moniestoagreedporation

Wurm . . . a thirdwas then Warren takingwhich operated by
have a seven-fifteenths interestin which was tomortgage [it]

The Master theninterest.”the Wurms anand eight-fifteenths
the second one-halfruled “that on mortgage belongsrecovery

theand that. . . Michael Corporation” “attorney’sto Realty
. . .duecannot attach to amountlien Wurms’ anycounsel][of

that of theThe one-halfCorporation.” rulingMichael Realty
isMichael supported byfund to Realty Corporationbelongs

and is sustained.the evidence
Wurm that thethe defendants mortgageThe ofarguments

thefund in becausenot affect the question,shouldassignment
and not Michaeladvances Wurm by Realtyfund byrepresents

¿nd that in event Michael Realty Corporation’sanyCorporation,
accrued interest$4,500exceed plus uponshould notinterest

the$9,000 derived fromwas all that wasbecausethat amount
As of thecreditorsbecannot upheld. againstsecond mortgage,

extent ofthevalid towere onlythe two mortgagesbankrupt,
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$17,000 However,advanced asthe Wurms. between theby
Wurms and Michael the terms of theirCorporationRealty agree-
ments remain The credits to thecontrolling. bankrupt mortgagor

the are theagainst secondmortgages properly applied against
to which the third was mademortgage, sub-mortgage expressly

and the that Michael has aject; one-ruling Realty Corporation
half interest in these credits the second virtueagainst bymortgage
of the is free from error.assignment

We turn next to consideration of the claim of counsel to a
lien to secure the of for services andpayment charges expenses

$10,235.in these in the sum of In theproceedings, prior pro­
in which the same claim was in a lesser a­ceedings presented,

20, 1962,mount due as of the Master ruled that thereApril
lien,was a but that it was “limited to fees and disburse­legal

ments ... to the extent includable in taxable costs.” Wells v.
Hatch, 246; Straw,43 N. H. v.Whitcomb 62 N. H. 650. In
this court the matter was not since otherupon,passed parties
then before the v.court were not affected. Peterson 105Reilly,

H.,N. 355. Counsel for the Wurms now assupra, argue, they
transfer,did theon former that the 1963 statute to at­relating
311:13,lien is but of thetorney’s com­(RSA supra) declaratory

law,mon and that a lawcommon lien inarose their favor
which related back the dateto when counsel first forappeared

11,their clients on 1960. See Weed Machine Co.May Sewing
Boutelle,v. Vt.56 570. that theirAlternatively they argue charges

lien,should be held to have been secured anby equitable apart
statute,from because their services resulted in establishment of

the fund now under consideration and inured to the benefit of
Kamieniecki,all entitled shareto therein. United States v. 261

Bank,F.S. 683 N. H. v. Ticonic 307(D.C. 1966); Sprague
161, 166.U. S.

We think it that the statute be held tocannot have beenplain
of New law as it existed todeclaratory Hampshire prior adop-

Hatch, Straw,tion the statute. Wells v. v.of Whitcombsupra;
do we theNor consider that statute be retro-appliedsupra. may

Const.,case,in Pt.this even remedial in nature.actively though
Bank, 466,I, 23d;Art. v. 56 N. H. 471. SeeSimpson Savings

Adams,v. 93 N. H. 257. We not bewouldBourque justified
in this case in the views in StatesUnited v.expressedfollowing
Kamieniecke, Michael wassupra. Realty Corporation represented

1959,in the its own counsel as as andproceedings by early
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other creditors involved in thelikewise participated litigation
which the Wefund. therefore sustain the of theproduced ruling

Court,Master as confirmed the Trial that the lienby charging
$10,235for theof the Wurms in the amount ofattorneys against

to the Wurms is to thefunds Baldini claim ofpayable subject
$8,100, the claim the trustee in theof in sum ofbankruptcy
$1,250 and the claim of Neon Inc. in the sum ofSigns,Jutras

have in the stated.$1,700, to orderpriority
of the withThe Master to the currentreport respect disputes

that after the theof Baldini claimdetermined payment (which
been as the thenow balance ofpaidhas previously indicated),

fund, $3,979.50ofhalf the to accruedWurm amounting plus
interest, in shares to Warren P. andN.“belongs equal Marjorie

amendment, the Master ruled that the claim of theWurm.” By
$1,250in in the sum of betrustee should satisfiedbankruptcy

Wurm,ofout of the interest Warren with over the claimspriority
and isof counsel Neon Inc. Thus it evident thatSigns,Jutras

$1,989.75 Wurm,thus Warrenthe amount of allocated to with
him,thethe added amount from cash bond$200 bydeposited

be exhausted the claim of the trusteewill of andby payment
Inc.,of Neon thepaymentpartial Signs, leaving onlyJutras

$1,989.75share Wurm in the sum to beof ofMarjorie applied
the claim of counsel.against

It is on behalf of Neon Inc. that it wasargued Signs,Jutras
$3,979.50allocate to Wurm one-half of theerror to Marjorie

the Wurm share of thebalance of attributable to theproceeds
The ran to Warren andsecond mortgage. mortgage Marjorie

The Master’s and in toWurm findings ruling regardjointly.
$3,979.50 balance were based the evidencethe upon concerning

the “The evi-transactions to execution ofleading mortgage:
Wurm and his wife hadtended to show that Warrendence

builtin a small business which wasstarted out uptogether
efforts, their fundstheir common intermingled;beingthrough

to a life insurancesum of was used purchasea moneylarge
Wurm, his wifetothe life of Warren Marjorieon payablepolicy

thisWurm, that he borrowed money, policyas usingbeneficiary;
Hotel; thatin the Rice-Varickcollateral, was investedas which

made.of the advancesto secure somewasthe givenmortgage
andthe noteWurm on mortgagethe name of MarjoriePutting
butcreditors toa to defraud protectintended as orwas not gift

of herand inthe recognitionin insuranceher interest policy,



7

contribution to their common funds aover of severalperiod
The Master ruled that theyears.” of therecording mortgage

was to instrument,theequivalent of and thatdelivery Marjorie’s
of her one-half interestacceptance was her actionsignified by
15,of October 1957 a one-half interest to Michaelassigning

Realty Corporation.
The of Neon isInc. basedargument theSigns, uponJutras

contention that there never was of thedelivery mortgage by
Warren to so that she neverMarjorie, title. The cir-acquired
cumstances disclosed with to the inrespect Dover &c.passbook

Tobin, 209,Bank v. 86 N. H. relied Neonupon by Signs,Jutras
Inc., are not to case,those thisclearly of andanalogous the
decision cannot be considered here. In that case therecontrolling
was no theofdisposition thepassbook donor which wouldby

with the of the deedcompare in thisrecording case.mortgage
Nor did the donee there exercisepurported dominion overany
the which would to Wurm’s as-passbook correspond Marjorie

theof The issue before the Master wassignment mortgage. pri-
Parsons,fact.one of v. N. H. The103 96.marily Newbury

that Warren intended to amake transfer offinding completed
a one-half interest to when the wasMarjorie mortgage placed

record,on with the that her subsequentcoupled finding acceptance
it,of that interest was established her of isby assignment sup-
Parsons,the record and is sustained. v.ported by Newbury

supra.
We find no in the theerror called inproceedings question by

transferred, and the order isexceptions

overruled.Exceptions

All concurred.


