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Authority,Port
5916.No.

& a.W. SibsonHoward

v.

State.

28,1969.November

Shaines, & McEachem A. ShainesRobertMadrigan {Mr.
for the plaintiffs.orally),

General, and William F.S.George AttorneyPappagianis,
Cann, General Cann for theDeputy Attorney orally),{Mr.
defendant.

under RSA from of thePer curiam. ch. 541 ordersAppeal
underNew Port ch. madeHampshire Authority (RSA 271-A)

the RSA 483-A “Tidal Waters.”of ch. entitledprovisions
1 of that in as follows: “NoSection providedchapter part
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excavate, remove,shallperson bank, flat,fill or anydredge
marsh, or in and to tidal watersswamp adjacent without written
notice ... to the New Port The Author-Hampshire Authority.”

was to hold a theity on withinpublic hearing proposal thirty
mail,and to send to certain anddays by personsspecified

2.notice of the time and of the S. Theagencies, place hearing.
certainthe or require”petition mayAuthority “may deny

or, other “toinstallations measures preventprotectivespecified
fill runoff into tidal waters .... If the areabacksubsequent

work is done shellfish oron which the to be containsproposed
wildlife,and theis to marine fisheries directorprotectnecessary

of New fish andthe Hampshire may imposegame department
such conditions or measures as he determine tomay necessary

wildlife,orsuch shellfish marine fisheries and and workprotect
shall be done thereto.” S. on orders of3. thesubject Rehearing

under the RSAin ch. 541 isAuthority procedure provided by
4.section

Plaintiffs, Sibson,W. and F. ownHoward Olivia a ofparcel
land in about four acres situated on U. S. RouteRye containing
1A Park,more or less the entrance to Neckopposite Ragged

asknown Harbor State Park.commonly Rye They sought per-
land,under RSA ch.mission 483-A to fill this now divided into

lots,11 for the of ahorne for themselves on onepurpose erecting
buildlot and homes” theon other 10 lots “and“possibly sell

This isthem.” “marshland” and as to the fillparcel required
Mr. Sibson “couldn’t whether it was feetfour orhonestly say
three feet or what.” The Fish and Game Department opposed

Its marine testified that there wasplaintiffs’ request. biologist
thesaline water on and that circulation takes inproperty place

He testified that ofthe area. further this wouldfilling property
four acres of nutrient anddestroy “roughly producing grasses

awhich will have detrimental effect on fisheries in ouralgae
coastal waters.” There was evidence another marinenearby from

that this site “is thenot of salt marshbiologist part, proper,
meadow,but the theof landward side saltof an area of differing

andconditions from the of therestproperties productive estuary.”
He further testified that these areas “do not add to the estuarine
ecology.”

deniedThe the Sibson forAuthority petition topermission
fill land. Aftertheir a inrequested itsrehearing, reaffirming

decision, the made theprevious Authority statement:following
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“It should be understood that this decision is madebeing pri-
laws,virtue of that Newofmarily by portion Hampshire chapter

483-A:3, and with reference to the enumeratedspecific powers
of the Director of the New Fish and GameHampshire Depart-
ment, which the New State Port feels areHampshire Authority

it.”uponbinding
bank, flat, marsh,RSA ch. its terms to483-A by applies “any

in and tidal waters.” S. 1. Tidewatersor toswamp adjacent
flows,those tide“are in which the ebbs andordinarily including

creeks,sea, rivers, asthe and and far an­also sobays, they
A or stream water cannot beswer this ofbodydescription.

circumstances,because,as tidal under unusualconsidered merely
tide,is nor is the amountthe the water affected thelevel of by

2salt in the water material.” Realof Tiffany, Property (3d ed.),
Burns,659; Hobbs, 524;v. 17 N. H. Clement v. 43s. Nudd

609, Robertson,621;N. H. Concord v. 66Co.Manufacturing
1, 7; Waters,4,H. SeeN. 56 Am. s. 448. Borax Con­Jur.,

10, 22,v. Los 296 U. S. 27.solidated Angeles,
that, toIt law in New subjectis well-established Hampshire

the Federal to actthe of Government to the extent nec­power
ofin the interest interstate or commerceessary foreign (State

126,H.v. N. tidewaters are waters.109berg, 129), publicZetter­
As are within the of the to makesuch powerthey Legislature

as the State v.such laws require.public good may Sunapee
458, Board,Co., 460;Dam 70 H. St Co. v. 92 N. H.N. Regis

164, 169; Water v.New Resources Board LebanonHampshire
Co.,&Sand Gravel 108 N. H. 254. such as pre­Regulations

RSA “to intoscribed ch. 483-A . . . fill runoff backby prevent
tidal waters” and . . . marine fisheries and wildlife”“to protect
(s. are in State v.“the public3) good.” Company,Stafford

92, 97;H. Commissioner v.N. Natural Resources99 Volpeof
Co., 104;& Inc. v. 67 Cal. 2d.349 Mass. Colberg, California,

408, Rands,416. See United States v. 389 U. S. 121.
littoral owners onthat the of waterspublicIt follows rights

of the State to con­to the paramountare rightalways subject
andin the interests of navigation, fishingtrol them reasonably

words, the of these ownersIn otherother rightspublic purposes.
in favor of the State which comesare with a servitudeburdened

exercises its tothe Stateinto when properly poweroperation
v.control, and utilize such waters. Stateregulate, Stafford
422;v. UnitedInc. California,Colberg, supra,supra;Company,
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Rands,States v. 123. It is if thesupra, only actionlegislative
is such as to amount anto actual of thetaking property rights
of these owners that iscompensation Commissionerrequired.

Co.,Natural Resources v. & 104, 107;349 Mass.Volpeof
v. 590;Goldblatt 369 U. S. Morris LandHempstead, County

-v. 539,Co. Hills 555;40 N.Parsippany Troy Tp., SpiegleJ.
Haven,v. Beach 479,46 N. 490. What aBorough is takingof J.

of for which must be and isproperty compensation what apaid
reasonable curtailment of the use and of forenjoyment property
which no need be made on thepayment facts ofdepends each

case. Stevens v. 556,particular 565;240 Md.Salisbury, Spiegle
Haven,v. BeachBorough supra.of

RSA ch. 483-A its termsby lands “inregulates designated
to tidal waters.”and S. 1. This court heldadjacent in State v.

Downs, 320, to,”59 H. thatN. 321 “adjacent “adjoining,”
and and meant “inwere contact“contiguous” synonymous

thiswith.” If the terms of statute were to mean thatinterpreted
intendedthe to all marshlands and wetlandsLegislature regulate

sea,no how farmatter removed from the the public purpose,
if beto in thetoany, accomplished restrictions im­comparison

on the of such owners would make theposed property statute
in this of doubtful Michaelson v.respect Silverconstitutionality.

Ass'n,Beach 342 251;Mass. Goldblatt v.Improvement Hemp­
stead, 369 U. S. 590.

However, a statute will be to a withconstrued avoid conflict
constitutional whenever that course isrights reasonably possible.

Co.,Glass Works v. Max Dichter 505,102 N. H.Corning 509.
we hold that RSA ch. 483-AConsequently was intended theby

to be an exercise itsof “dominantLegislature servitude” over
waterstidal and to to land in orapply only to tide-contiguous

waters, is,that to land of Rands,littoral owners. United States v.
121, 122;S.389 U. State v. 99 H.N. 92.Company,Stafford

Laws,See also,RSA 482:41-e, ch. 488-A. See Mass. Gen. ch.
130, 27A,s. on coastal waters.” We concur in the“bordering

taken theposition State in its brief and with theby contention
of the that theon record their notplaintiffs does fallproperty
within the of RSA ch. 483-A andpurview that the orders made
thereunder the Port relative it areby to null and voidAuthority
for lack of jurisdiction.

RSA 483-A has been amended in several Lawsrespects by
1969, ch. 387. Commissions have been establishedAdditionally,
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Wetlands, 1969,LawsTidal Wetlands and Tidal Inlandsto study
However,341, for theit is decisionch. 342. unnecessarych.

thesereview or comment on alreadythese cases to changesof
is view the resultit in ofin the statute. Nor necessarymade
issues thethe other raisedreached to consider by parties.

sustained.Appeal

Grimes, concurred in the result.J.,

Belknap,
No. 5918.

MorleyRuth F. & a.

v.

Clairmont.Joseph

28,1969.November

&Bois Maurice P. theBois fororally), plain-{Mr.Laflamme
tiffs.


