
12

Wetlands, 1969,LawsTidal Wetlands and Tidal Inlandsto study
However,341, for theit is decisionch. 342. unnecessarych.

thesereview or comment on alreadythese cases to changesof
is view the resultit in ofin the statute. Nor necessarymade
issues thethe other raisedreached to consider by parties.

sustained.Appeal

Grimes, concurred in the result.J.,
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&Bois Maurice P. theBois fororally), plain-{Mr.Laflamme
tiffs.
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Normandin, & O'Neil Mr. David HuotCheney 0.and {Mr.
Huot for the defendant.orally),

Griffith, is an debtThis action in to recover a forfeitureJ.
under RSA for the539:1 wilful and unlawful thebycutting

of Thedefendant of trees the case was thetriedplaintiffs. by
Court who thefound that defendant had{Loughlin, J.) wilfully
and treescut of the and areturned verdictunlawfully plaintiffs

$10,140;for the in the amount of five times the valueplaintiffs
of the timber cut.

Defendant to ofthe admission certain evidence andexcepted
to the denial hisof motions andfor nonsuit to set aside the

averdict. Plaintiffs counthad ininitially joined trespass together
with the count in debt under the statute. motion of theUpon
defendant the Trial Court the to toplaintiffs electrequired pro-
ceed either the orunder count in the in debt butcounttrespass
not both. Plaintiffs elected to on the in debt andcountproceed

Trial theto the Court’s that denied themexcepted ruling right
to trial on both counts in the action. The ofsame exceptions
both defendant and reserved andwere transferredplaintiffs by
the Trial Court.

The introduced witnesses cross-andplaintiffs by independent
theexamination of defendant evidence of other timber cutting

of the defendant oneand action wheretrespasses pending
defendant was with a selectivecharged violating cutting agree-
ment. thedefendant to toAlthough relatingobjected testimony
the of selectiveviolation the no wasagreementcutting exception
saved to the admission of ofthis evidence becauseprobably
the Trial that there noCourt’s was evidence that the defend-ruling
ant had done the cutting.

Defendant did to the admission ofexcept testimony relating
to other of the defendant. The Trialtrespasses Courtcutting
first stated he was this evidence “on butcredibility”admitting
his fact referred itof to as follows: “Evidence was al-findings
lowed the of the habit theCourt of defendant onby credibility
and also habit on the hison matter of conduct wilful.”being

had thatPlaintiffs the evidence was toadmissible showurged
habitual conduct of the defendant.

Evidence of aother or acts of are admissiblewrongs party
intent,to or absence of mistake or accident. Buxton v.prove

Prout,13; 387;90 N. H. Perkins v. 47 H. LandN.Langan,



14

518;Finance v. H. on Evidence83 N.Corp’n Company, Jones
159;s. Draft of Rules of Evi­Preliminary Proposed(5th ed.)

dence for the United States District Courts and Magistrates
also,Rule See State v. 94 N. H.4-04(March 1969) (b). Skaff,

402, and the405. Whatever the reason counselbyassigned
of it that itCourt for the admission this evidence is apparent

was as evidence the wasconsidered that defendant’s overcutting
admittedintentional and wilful. It was thisforproperly purpose

and the fact that a different reason for its admission was assigned
itthe Court when was received not invalidate its ad­doesby

Boucher, 399, 404;mission. & H.Hood Sons v. 98 N. Rau
490,Stores,v. 97 N. H. 494.

The Trial it thatCourt found that was “incredible” the defend-
ant could believe he was the land heon hadcutting purchased
the to cut on. The evidence the Trial Court’sright fully supported

in this and the further that the conductfindings respect finding
of unlawful.the defendant was wilful Theand defendant’s excep-
tions are overruled.

The Trial Court’s order the the toplaintiffsdenying right
on theboth counts in debt under the statute andproceed trespass

was based the rule in v.laid down Morrisonuponspecifically
Bedell, 22 N. H. 234. This case held that a count in debt for
wilful of trees aand count in could not becutting trespass joined

onein action. Plaintiffs that the case is for theauthorityagree
of the Trial but that it is in withCourt not accordruling argue

modern and that the Federal Rules of Civiloutpractice point
Procedure unlimited of actions. 28 U.S.C.A. Rulepermit joinder
18. Unlimited has been the rule inof actions this statejoinder
since the latter of the 19th Hutt v. 67 N. H.part century. Hickey,
411; Gilmore, Reid,417;v. H.59 N. see CommonMetcalf

Doe,Sense Law 27.to Common to Charles 1 (No. 3)N.H.B.J.
Therefore, Bedell,insofar as v. theMorrison stands forsupra,

arule that in itnot these counts one actionplaintiff may join
notis the law.

however,It should be out that the Trial Court didpointed
not dismiss the for but theaction requiredmisjoinder plaintiffs
to elect which count the deter-would on.they proceed Ordinarily

themination Trial Court that the issues cannot bejoinedbyi
and tried ais a determination ofjustly conveniently together

416; Weston,of fact. Hutt v. v.Owenquestion Hickey, supra,
H.63 N. 599. The Trial Court in the case feltpresent impelled
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Bedell,Morrison v. asby to rule a matter of law thatsupra,
the two issues could not be triedjoined The case is notogether.

a foundation for asuch rule of law.longer
thereWhile would be some basis for the rule ofsupporting

Bedell, Ib.,v.Morrison on the offacts that case as one in which
could not bethe issues tried noconveniently suchtogether

exists in thesituation case. Revised Statutes ch.present 207 on
the debtwhich action was Bedell,based in Ib.,Morrison v. pro­

a ofvided for method which could not be aproof inemployed
action oftort However under the statutetrespass. present (RSA

the must be in thetrespass same that it539:1) proved way
be in anwould action of withproved additional evi­trespass,

that the unlawful,dence was wilful andtrespass in order to permit
under the statute. Thererecovery no factual reason forbeing

the Trial Court’s the is sustained.ruling plaintiffs’ exception
The defendant been found liable inhaving wilful trespass,

the issue theinonly count is theremaining assessmenttrespass
of While alldamages. from thedamages ofresulting cutting
the trees be included inmay presumed the made,award already
it is for the Trial Court to determine whether sufferedplaintiffs

thoseany assessed and ifdamages beyond soalready to assess
them.

over-exceptionsDefendant's
ruled; plaintiffs' exception
sustained. Remanded.

All concurred.


