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Merrimack,
No. 5813.

R. ButtrickClifton

v.

Sons,&Arthur Lessard Inc.

30, 1969.December

Smith, III& and Ernest T.Sanders UptonUpton, {Mr.
for theSmith plaintiff.orally),

Morse,H.Hall, &Morse MaylandGallagher {Mr.Ze^ers>
the defendant.for),orallyJr.

aof whetherGriffith, This case the questionpresentsJ.
becauseand property damagesustaining personal injuriesperson

him the defendant canin an sold byautomobiledefectaof
defendant wasthat the negligent.recover without proof

state-of hisat the conclusion openingwas nonsuitedPlaintiff
and transferred the Trialwashis reserved byand exceptionment

Court J.).(Botones,
statementthe case in the isof plaintiff’s openingThe outline

this In the fallof onfor the ruling exception.purposeadopted
afrom the defendant 1962 Stude-purchasedof 1962 plaintiff

takenof the car wascarwith a “new Deliverybaker guarantee.”
19, 1962, a and it was not driven at nighton October Friday,

with hisOn whileuntil Sunday, drivingthe Sunday.following
At thatflickered and went out.theon beamhigh lightslights
wouldthat thethe car buttime he determining lightsstopped
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function on low beam was able to drive home. under-Defendant
took to the defect and in the course of toremedy attempts

it twice,the sealed beams several dimmerrepair replaced replaced
switches, the main switch and the brakereplaced switch.light
The and were checked and awiring ground factory representative
was called to and locate the Thetry difficulty. plaintiff always
returned the car to the defendant and eachafter discoveredrepair
that the beam would not function thehigh properly although
defendant would inform him that it itwas fixed. Defendantthought
was the that ever worked on theonly garage lights.

In late November deerof 1963 went hunting stoppingplaintiff
at defendant’s the of hisbefore he left forgarage purpose having
car serviced and the The defendant did notchecked.lights again
have time to service he lefthis or check his and oncar lights

withoutthe worktrip any done defendant. Onthebeing by
2,December Tamworth,1963 H. in aplaintiff left N. snowstorm

travelto to his home. the Can-On 106 in the area ofRoute
-Loudonterbury town atline low beamwhile ontraveling

to he heapproximately forty miles hour sawfifty per thought
a deer ahead. He then switch tohit the transfer theinstinctively

to beam andlights wenthigh out. Plaintiff was unablethey
to his onget lights and went the road on the left-again off
hand side the cardamaging and personal injuriessustaining
for which aredamages sought.

Plaintiff makes no claim that the defendant was andnegligent
relies hison to recoversolely on either or strictright warranty

in Thetort. two claims inliability are based awarranty upon
claimed anviolation of andexpress an war-warranty implied

as defined in theranty Uniform Commercial Code. RSA 382-
A:2-313, 2-314. Plaintiff thealso claims we should adoptthat

Restatement, Second,of strict in astort defined intheory liability
-A.Torts s. 402

The field of has aproducts atliability developed rapid pace
but not without the usual attendant confusion thesurrounding
fall of ancient Motors,v.legal precepts. Henningsen Bloomfield
Inc., 358,32 N. 161 A. 2d 69 forpermitting recovery damageJ.
to an automobile from a defect with noresulting ofshowing

awas landmark casenegligence on anpermitting recovery
On theimplied warranty. other side of the continent in 1963 in

Greenman v. Products, Inc.,Yuba 57,Power 59 Cal. 2d 377
P. 2d 897 Chief found aforTraynor who wasplaintiffJustice
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on stricta tool the basis of liability.defective powerbyinjured
A & Min v. Kara-back in New SantorMeanwhile Jersey

52, 2dInc., A. was207 allowedrecovery44 N. 305gheusian, J.
ratherthe basis of strict thanfor a defective on liabilityrug

with Motorv. White Com-California followedwarranty. Seely
9, 2d63 Cal. 2d P. for403 145 recoveryallowingpany,

losses a of war-from defect on the breachcommercial resulting
andThe case criticized the arguedSantor casetheory. Seelyranty

fromthat and resultingonly property personal damagesinjury
on strictthe defect should be recovered liability.

toThe of when a should be recoverquestion plaintiff permitted
of under andunder the law or whetherstrict liabilitywarranty

thehas has beenstrict liability warrantysuperseded approach
zeal,with all the and abstrusenessscholarsargued by legal fury

Prosser,See The Fall of theof medieval Citadeltheologians.
L. 791;the Rev.to 50 Minn.Liability Consumer),(Strict

theAfter the Citadel: ofthe Fall ofDonnelly, Exploitation Victory
Interests, 1; Shanker,19or Consideration All L. Rev.Syracuseof

Strict Tort Products and the Uniformof Com-Theory Liability
ACode: onmercial Commentary Eclipses,Jurisprudential Pigeon-

Barriers, 5;holes and Communications 17 W. Res. L. Rev.
Littlefield, ASome on Products Law: toThoughts Liability Reply

Shanker, Rev.Professor 18 W. Res. L. 10.
It is that before the fine raised theapparent problems by

have rulesscholars settled into clear to when the isas approach
and when havestrict cases will to settlewarranty liability many

the the is theinto books. entitled on ofbasisplaintiffAlthough
onhis statement to his counts of andopening proceed express

he also on strict Thisimplied warranty may proceed liability.
Lachance, 109 H.N.in v.was Elliottapproach presagedrecently

Co.,Motor481, also, v. FordA. 2d Vandermark256 153. See
256, 168; Lascher,2d61 Cal. P. 2d391 Strict in TortLiability

Vandermark,for RoadDefective Products: The to and S.38past
Donovan,30;L. Rev.Cal. Recent in ProductsDevelopment

in New The ConfrontationLiability Litigation England: Emerging
theBetween Law of Torts The Uniformand Com-Expanding

Code, 19mercial Me. L. Rev. 181.
as follows:Restatement, Second, s. 402-A readsTorts

defective conditionin awho sellsOne any product“(1)
or to histhe user or consumertounreasonably dangerous

harm causedfor therebyis to physicalsubject liabilityproperty
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consumer,the ultimate orto user or to his ifproperty,
the isseller in the ofbusiness such a“(a ) engaged selling

and.product,
it is andto does reach the user or“(b ) expected consumer

without substantial in the condition whichin it is sold.change
The Rule instated Subsection“(2 ) (1 ) applies although

the seller has exercised all in“( care thea) possible prepara-
andandtion sale of his product,

b the user theor consumer has not from“( ) productbought
or entered into relation seller.”contractual with theany

The rule aa defective torequiring injured by productperson
the manufacturer or seller evolvedwas whenprove negligent

were the sellerand manufacturer andsimpleproducts generally
the same ifof the then not asperson. Knowledge purchaser,

seller’s,as thecomplete was sufficient to enable him to not only
thelocate defect but determine whetherto caused thenegligence
and ifdefect so whose. The of the is notpurchaser present day

thisin How the defect in occurredmanufacture isposition.
the of either the or thegenerally beyond knowledge injured person

Themarketer or for rulemanufacturer. basis the of strictpresent
is the of the“ancient one for theliability special responsibility

of the undertaken enters theone who intosafety public by
ofbusiness human whichwithsupplying beings products may
the andof their and theendanger forcedsafety persons property,

thatreliance on the ofupon those whoundertaking part purchase
402-A,Restatement, Second,such s. commentí.goods.” Torts

To to would in casesrequire plaintiff prove negligence impose
like the instant one an burden since here neitherimpossible

nor defendant able to thewas locate even cause of theplaintiff
malfunction. The is entitled to strictplaintiff proceed upon liability

inin tort this case if is athere evidence from which couldjury
that thefind malfunction of the the accidentcaused andlights

from a defect at the timearose of See Elliottpresent purchase.
Lachance,v. v.Kerr Glass Workssupra; Corning (Minn.

1691969 N. W. 2d 587.)
view ofIn the in this isfacts case it to con-alleged necessary

sider the defenses available. the of thetoAccording allegations
the defect was and the defendantplaintiff apparentimmediately
in numerous to it.attempts It also thatengaged rectify appears

the usecontinued theto car with full of theplaintiff knowledge
anddefect with no it beenabsolute assurance that had repaired.
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have thebe entitled consideredaddition defendant would toIn
in on switch withthe the knowledgeof plaintiff steppingconduct

theof the car after failed.defect and his lightsof the operation
withhas been so concernedThe in liabilityemphasis products

aredefensesthat authorities toof recovery relating meagre.rules
1101; Matthews,1057,13 v. 94 Ill.A.L.R. 3dAnnot. Sweeney

Co.,439;6,2d 2d Products236 E. v. WecoN. MaiorinoApp.
443,570, Sciano, Wis.18; 37 2d214 A. 2d v.N. Dippel45 J.

&55;2d v. RentalN. W. Truck Leasing155 Cintrone Hertz
Service, 434, 769;2d v.212 A. Ferraro Ford Motor45 N. J.

95; 2Prosser,Co., 324;Pa. Torts ed. s. Frumer-­423 (3d ),
Friedman, s. 16-AProducts Liability, [5 ] [f].

the use of theconfusion arises from “assumptionSome phrase
Restatement, Second, 402-A,risk” inof the Torts s. comment

has led to state thatn. This some courts contributory negligence
the defense in termsnot a defense and then to defineis proceed

v. ClarkSee Co.Equipmentof Greenocontributory negligence.
427,F. 429. The ofInd. 237 doctrineSupp.1965)(D.N.D.

with distasteviewed thisof has been bythe risk”“assumption
114, 116,94 N. H. 47 A. 2dv. 574court )(Rosedoff Company,

to lawand actions ofconfined common employee against
150,H. A. 2dButler 99 N. 106 385. Thev.employer. King,

is of semantics v.one Cintrone Truck-­problem largely ( Hertz
2Service,& & The LawRental supra; Harper James,Leasing

we see no inTorts, 14.4, and difficultyof s. n. describing4)
the defense in terms of contributory negligence.

athe in this case will thatWhether evidence require ruling
awas of law thethe as matter or questionnegligentplaintiff

be of the cannot on thewill one fact for be foretold presentjury
the event the of the instate of case. In conductany plaintiff

histo with the defect anduse the car ofcontinuing knowledge
the the to theof car accidentperiodduring leading upoperation

will on the hisbear of Restate-question contributory negligence.
Second, 402-A,ment, n; 3d 1057,Torts s. comment 13 A.L.R.

on11, of proofs. 1100. the burdenIf the defendant sustainsp.
this be barred from RSAissue will 507:8.plaintiff recovery by

sustained; remanded.exceptionsPlaintiffs

in the concurredGrimes, others exceptdissented part;J.,
thein result.Duncan, who concurredJ.,
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Grimes, in Whatever be views onmayJ., dissenting mypart
the of to a manufacturer whomstrict liabilityapplication against

seefault can at least be inferred from the existence of the defect (
Chase, 266, Iv. 105 H. 197 A. 2d cannotN. 206),Zellers

the of the in this case whichsubscribe to broad sweep opinion
who have donewill retailersimpose liability upon nothing wrong

and whom no can be inferred had nobecause theyagainst wrong
means to control either the of the or toor design productquality
discover defect.any

The court has abandoned “the evidencedconsistent policy by
.an unbroken line of decisions in this state which . . impose

v. Associa-at common law for only” (Kingliability negligence
tion, 212, 217, 2dH. 123 A. a rule100 N. because such151)

when were and thewas “evolved manufacturerproducts simple
and the hasseller same In its itgenerally person.” adoptedplace

asa rule with a basis referred to an “ancient one” butvaguely
which, “ancient,”if have whenmust also been evolved products
were and the seller and the manufacturer weresimple generally
the same person.

is true that now,It are different worksbut thethings change
of,not in favor the fiat ofimpositionagainst, by judicial liability

without fault on the retailer who is a mere conduit between the
manufacturer and the The inconsumer. articles he carries his
stock not be his choice but that his Underof customers.may

methods,modern the manufacturers nationwidemarketing by
demand their andcreate consumer for theadvertising products

retailer stocks the items because of that consumer demand. To
demand,that the retailer be stock severalforced tosatisfy may

of the item from thebrands same which customer makes his
inchoice. I see no in a retailer tojustice respondrequiring

fault to a customer caused a canwithout fordamages injury by
of cream which he himself selected from the retailer’sshaving

and inshelves which the retailer was in stock responsecarrying
demand. the of fault as a ofto consumer Once basis tortconcept

abandoned,is there are no save the court’sliability guidelines
will be inchoice for whomdetermining upon liability imposed

maximum those areorder to for whoprotectionprovide injured
to fault because none exists.are unable provebut who

I would allow the to the basis ofonplaintiff warrantyproceed
onbut not the basis of strict in tort.liability


