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forGrimes, at law to recoverThese are actions personalJ.
1962,7,anas a result accident onsustained of Augustinjuries

of on a double chairwere in thewhile the gettingplaintiffs process
the baseof toof the defendant’s for the descendingski lift purpose

in for theverdictsThere was a trial resultingstation. by jury
wereof thein each action. The plaintiffsdefendant exceptions

Botones,transferred by J.
facilities,other aandThe defendant owns operates, among

lift inPark in Thelift at State Sunapee.double chair Sunapee
In1948, a chair lift.in waswhen first installed singlequestion,

it in 1962 to aits was convertedorder to increase capacity,
thewhich constructedlift the originallydouble chair companyby

chairsconverted, wereWhen chairs replaced by capableHit. single
which at theeach side of a steelone on pipeof passengerholding

tobottom is attacheda cable and which at theis attached totop
when the liftThe cable moves continuouslythe so-called chair.

downwith it orcarries the chairs upis in and alongoperation
therefore, thechairs, one another overThe followthe mountain.

Each on eachsame chairat the (oneplatform speed.loading
ironand has anis about 17 inches wideof the centerside pipe)

the outside.armrest onpipe
a half-bar ofchair is with a consistingEach safetyequipped

whenandnear the centeriron which is pipeinch hingedpipe,
isthe barThe bottom of safetyforward.straightopen protrudes

when theforwardto a whichattached footrest also projects
seated, he thea is pullsis Whenbar passengersafety open.

the footrestin turnin of him which pullsbar over frontsafety
bars onof the safetytheunder his feet. loading,During process

that areforward soto theyare point directlyeach side supposed
other.to eachin close proximity

andthe season by sight-is used skiersThe lift during skiingby
aThe for passengerrest the waythe of year. properseers during

on the platform,is stand in paintedthe lift to footprintsto onget
shoulder, is steadiedwait for the chair whichhisover insidelook
attendant, as it beneathand in it comesan sitand guided by

of himand in frontbarthe footrest)him. He then safety (pulls
the mountain.or downand rides up

McGee, hadGrant, Mrs.the brother ofMr.withBoth plaintiffs
McGeeMrs.for the day.from Massachusettsto thecome park

widow,Allen, wasaher Mrs.old andwas 62 daughter,years
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and a44 After around at theold. base havingyears walking
lunch, withdecided to on the lift. talkedTheylight they go up

tickets,who, safe,an attendant on said it was purchasedinquiry,
suchand ascended the of them had been onto Neithersafely top.

a lift before.
the descend.After some time at decided totop, theyspending

aboard,Grant went first. After he was the two womenMr. safely
chairs. Therestood in the and waited for theirpainted footprints

at there a as to what thewere attendants the but istop, dispute
did. Mrs. Allen the as faced downattendants stood on right they

and both were over their insidethe mountain women looking
arrived,the chairsshoulder as Beforethe chairs.waited forthey

outside, shoulder,turned and looked her orMrs. Allen over right,
“turn the other The barand an attendant shouted way.” safety

was carried for-and sheher side Mrs. Allen’s raincoaton caught
Mrs.ward and caused to fall on the wooden McGeeplatform.

chair,claims she was hit in the back of the her wasbylegs
forward, endcarried and fell off the of the wooden platform

abefore the lift came to as a result of the buttonsstop safety
never was seatedactivated an attendant. She claims shebybeing

on the chair.
The claim that when to descend theplaintiffs they sought

mountain, the chairs.no one was them or guiding Theyassisting
claim that the were not thus abars fully open,safety causing

in seated. It was the of thereduced which tospace dutyget
the bars if existedattendant to close undue betweenany gap any

before the chairs reached the passengers.
chair,An that thereattendant testified that he was theguiding

bars,were about two or three inches between the whichsafety
unusual,him was not that Mrs. Allen turned totoaccording

her thelook over her outside shoulder and that he told to look
in the chairHe said that Mrs. McGee had been seatedother way.
Mrs. Allen.but to off on what toattempted happenedget seeing

the lift. It isHe said he ran to the button whichsafety stopped
the isnot that the lift will coast some distance afterdisputed power

of theshut off. The chair carried Mrs. McGee off the end platform
where she some ten feet to thedropped ground.

andthat the Trial failed toThe claim Court fullyplaintiffs
and certain ofinstruct the erred in notjurycorrectly granting

Court, theThe instructedinstructions. jurytheir forrequests
the “cir-with onon and causation emphasisspecialnegligence
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adefendant was asand told them that thecumstances” acting
care,ofand held standardcarrier was to be to a highcommon

it and caution tothat owed the of care passengersduty protect
lift, that it had thethe of theconsistent with practical operation

haveand shouldtheto recognize potential dangers'duty great
thetotaken all precautions guard passengers againstpractical

makean did have the tothem but was not insurer and not duty
safe, thatlift and had a to assumethe right passengersabsolutely

Thecareful manner. Courtuse the lift in a reasonable andwould
variousfurther instructed the on thethen plaintiffs’ specificjury

instructionshisclaims of without repeatingnegligence previous
a commoncare owed the defendant ason the standard of by

carrier.
instructions,lack ofthe claim of forOn plaintiffs’ negligence

itdissent, wasof the the Court told thewhich is the jurysubject
instructed,determine sowhether or not wereto to they“up you

furthermore, waswhether the failure to so instruct negligentand
on the of the defendant itspart through employees.

sur-must, course, take all of the circumstancesof“Now you
There been testi-this accident into consideration. hasrounding

at theat the lift andhere about the bottom of chairmony signs
consideration, whether orentitled toYou are take intosignstop.

and if so what effectthosefind that there were signsnot you signs
themselves; andhad the of theshould have on conduct plaintiffs

thethat have onand what shouldtheir age bearingapparent
of the chair lift attendants.”conduct

of the defendant asare on theWhether instructions dutygiven
claims, a is left tois matter which besttheto each of plaintiffs’

been andTrial If the hasthe discretion of the fullyJudge. jury
the claims ofon and causation andinstructed negligenceclearly

forth, thethe ofset it is within discretionthe are fairlyparties
asto instruct the to thewhether jury specific applica-Trial Judge

tion of of the and thethese rules law to the claimsof parties
H.v. 97 N.in the case. Paradisevidence Greenberg,particular

303, 307,173, 175, Lee,176, 606; H.83 A. 2d v. 83 N.Colby
142 A. 115.

a made it clearis that read as whole theIt our chargeopinion
definedthat the of carewas to the standard previouslyjury apply

as each claim ofa carrier into commonapplicable considering
fault made the defendant.against

The claim that the Court should not have left it to theplaintiffs



46

to determine whether a failure to the consti­instructjury plaintiffs
claim,that,tuted It is true as the it has beennegligence. plaintiffs

held that a a tocommon carrier has instruct when there areduty
circumstances, but it has also been said that in the absencespecial

of assistance is not Beaudet v.“apparent necessity,” required.
Railroad, 4, 5,N. H. 2d101 131 A. 65. We think it would have
been error for the to have instructed the that assistanceJudge jury
and lawinstructions were as a matter of as requestedrequired by
the The had onascended the mountainplaintiffs. plaintiffs safely
the lift noand to the at the thatindication attendantsgave top

were not with the use lift neededacquainted of the orthey
instructions. asked no ofof one the threeThey questions any

descend,useattendants as to its before to althoughattempting
there was thatevidence in the area admonished those whosigns
were useunfamiliar with its to of the Theinquire attendant. jury

entitled findwas to that the were in fail­attendants not negligent
to instruct the plaintiffs.ing

circumstances,Under these we hold also that it was not error
for the Court to instruct the that the had adefendantjury right
to assume that the chair lift would do so in“passengers using

rule,a reasonable and careful amanner.” As general persons
are not to careless onrequired conduct the ofanticipate part
others and thattherefore assume will actmay they reasonably.

Souther, 29, 31, 445;v. 83 N. H. A. v.137 FineMcCarthy
Parella, 81, 83, 121; Grimard,H.92 N. 25 A. 2d v.Holt 94

255, 257,N. H. 51 A. 2d if149. Of course there are circum-
stances which would cause a reasonable to andperson anticipate

conduct,careless then it is not to do so.guard against negligence
case,No such circumstances existed in this however.

Plaintiffs contend that the Trial Court erred in thesubmitting
However,issue of their to the wecontributory negligence jury.

think the evidence would a of causalsupport finding negligence
the ofon each beencould have foundpart plaintiff. They

in not for assistance and Sinceinstructions. thenegligent asking
followchairs one another the atacross aplatformloading

uniform Mrs. Allen could have been inspeed, found notnegligent
sooner,her chair and not it herforanticipating seeing turning

head from the chair as it andwas in notaway approaching,
the bar. Mrs. McGee have been foundavoiding couldsafety

on her in not in itthe when reachedstory chairnegligent sitting
andher on the theof attendant in totestimony getattempting

out once she was seated.



47

theThe Court instructed that in the conduct ofjury assessing
Mrs. McGee after she saw her in “shoulddaughter difficulty, they

thattake into consideration her inwas apparentdaughter danger
. . . and have to take into consideration that Mrs. McGeeyou
was under stress and that she did not have timeperhaps proper
to think about the actions she did take. So in judging (her)
conduct, take into consideration that her facedwas withdaughter

that she herself was under . . . andstress then determinedanger;
whether not thinkor she acted as theyou ofordinary person

would have acted under the circumstances.”average prudence
Plaintiff McGee that this instruction is notcomplains sufficiently

full and accurate. While it not have been as detailed anmay
of the doctrine as is found in assuch casesexplanation emergency

Railroad, 364, 372, 218,v. 72 N. H. 57 A. inCarney quoted
brief, we think it theplaintiffs’ sufficiently conveyednevertheless

to be The was at tothought expressed. libertyPresiding Justice
Peaslee,his own form 167,choose of words. v.Tucker 36 N. H.

178; Lee, 303,v. H.83 N. 142 A. 115.Colby
that,The McGee furtherplaintiff requested,complains although

the did not include reference to the instinctivecharge action
should,doctrine which when when beapplicable requested,

inincluded the instructions. v. 88Kardasinski N. H.Koford,
444, doctrine,190 A. Under the702. if a ispersonemergency
called to act in an not his ownupon createdemergency by negli-

he still be found to be for what he does orgence, may negligent
fails to while in thedo but the fact that heacting wasemergency,

under the stress of the is a oracting factor circum-emergency
to be instance considered whether he wasdetermining negligent.

Where, however, an not due to his ownemergency negligence
timeleaves no for so that he must actthought, heinstinctively,

be held forcannot what he does under suchresponsible circum-
unless he is shown be unfitstances to to act in such an emer-

Daniels, 193, 196, 30;Miller v. 86 N. H. 166 A. Collettegency.
Railroad, 210, 217, 176;v. 83 N. H. 140 A. Kardasinski v.

Sanborn, 245, 250,v. N. H.101 140 A. 2dKoford, supra; Cyr
92.

447,It was said in Kardasinski v. that it couldKoford, supra,
asbe ruled a matternot of law that instinctive action was not

involved under the circumstances of that case when the actor had
act,three or four seconds in which to and that it thereforewas a

of thefact forquestion jury.
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minute, a chairat feetlift the rate of 250With the perrunning
Since was4 feet second. therebe a little over perwould traveling

ten thewas nine or feet fromthat the end of the platformevidence
threebe that she had less thanit could foundposition,loading

thecall for an instruction onin to act. This wouldwhichseconds
v.as Koford,action doctrine requested (Kardasinskiinstinctive

we thatnot it. Since cannotand it was error to saygivesupra),
failure, she entitled tothis iswas notMrs. McGee prejudiced by

a new trial.
theevidence toto the admission ofPlaintiffs relatingexcepted

of the New Passenger Tramwayrules and Hampshireregulations
lift inthat it licensed the chairthe fact hadBoard andSafety

wasto these rules andEvidence regulationsrelatingquestion.
to show that thethe in anintroduced attemptinitially by plaintiff

tothe Board. This could leadmeet the standards oflift did not
therefore,It wasan that it had not been licensed.inference proper,

lift waswere and that thethe rules andto show what regulations
both at the time of theThe instructions of the Courtlicensed.

and in its instructedof the evidence charge adequatelyadmission
use evidence. See v. Rail-the of thisthe on Calleyjury proper

road, 359, 363, 2d42 A. 329.93 N. H.
the Court to whichthe other ofWe have examined rulings

in them.taken and find no errorwereexceptions

McGee,trialNew plaintifffor
the infudgment defendantfor

Bertha Allen.the action of

Griffith, concurred; andKenison, and DuncanC. J.,J.
dissented,Lampron, in part.JJ.,

Lampron, in thatWe theand dissenting agreeJJ., partDuncan
was under “a tothe defendant duty giveof whetherissue

the inrender assistance to onand plaintiffs loadinginstructions
a3 was for thelift” request question) jury,the chair ( plaintiffs’

would have thatwhichthat the plaintiffs’ request imposedand
Seedenied. v.as of law was Bostonmatter properly Murrayduty

367, However,224R., A. 2d 66.107 N. H. theR.& Maine
issue,attention to the and it waswas to calladequaterequest

the Trial “to and instructCourt fully correctlyuponincumbent
the law to the case . . ..”the as to Burke v.applicablejury
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Railroad, 350, 361, 574;H.82 N. 134 A. Perlman v. Haigh,
404,N. H. A. 2d Court’s90 10 228. The instructions were as

follows: “Now also that the were not instructedthey say plaintiffs
chairs,manner of the and it isin the toloading toproper up you

instructed, furthermore,determine notwhether or were so andthey
whether the failure to so instruct thewas on of thenegligent part
defendant itsthrough employees.”

The had been instructed that the defendant hadjury previously
“a to assume that the chair lift would doright usingpassengers

in aso reasonable and careful manner.” The inplaintiffs,
addition to theto denial of their thetoexcepting request relating

... in“instructions on the chair” to the instruc-loading excepted
tion last the that “the defendant knewquoted, upon ground

their tofailure instructions and other circumstancesthrough give
that the were of the manner in whichplaintiffs properignorant
to use the and therefore havechair should not them toexpected

ituse in a manner.”proper
The did theinstructions not furnish withgiven jury adequate

standards which to make the determination submitted them.toby
it beThere was evidence from which could found that the

defendant had of the risk that thesuperior knowledge plaintiffs’
the barscatch on and that its shouldclothing might safety agents

that the were unaware of risk. Ifhave thisappreciated plaintiffs
found,it were so it could also be that the defendant had afound

the themto warn or instructionsduly plaintiffs give adequate
to the v.calculated avoid Wheeler 70 N. H.danger. Railway,

607, 617, 103; 375, 377,A.50 86 H.N.Musgrave v. Company,
A. “If is harm169 583. there some ofprobability sufficiently

it,that men take to avoid thenserious would precautionordinary
do so v. 82 N. H.failure to is negligence.” Tullgren Company,

268, 276, 133 A. 4.
theThe defendant was entitled to assume that wouldplaintiffs

manner,” if ituse the lift “in a reasonable and careful hadonly
think otherwise. See Eichel v. 106 N. H.no reason to Payeur,

evidence,484, 488, of the214 A. 2d 116. In view the omission
this the wasof from instructionqualification given prejudicial

the instructionsand Because of the ofinadequaciesmisleading.
issues, we of the that thereto the these are opinionjury upon

be trials in both cases.should new


