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credit to theon the cost the afterdue of improvements giving
1,defendant to 1966.up July

overruled.Exceptions

Griffith, sit;did not the others concurred.J.,

Merrimack,
No. 5988.

Metal,Merrimack Sheet & a.Inc.

v.

George L. & a.Martin

30,December 1969.
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Hollis, & Soden and Michael R. CallahanSulloway, Godfrey
Metal,CallahanMr. Merrimack Sheet Inc.for( orally),

Frederic T. brief forand L.Greenhalge (by orally), George
Martin.

10,Griffith, Martin, whileOn March L.1967 inGeorgeJ.
Inc.,Metal,the of Merrimack Sheet a lowsustained backemploy

while a beam. Martininjury lifting was out ofheavy work and
27,received 11total from March to Marchtemporary disability

21,12 to and 26 to of the30 1967.May MayApril yearJune
30,On 1967 the terminated all benefits. Acompany hearingJune

thebefore Commissioner Labor resulted in a inof favorfinding
of Martin which was to the Court theappealed Superior by

The Trial (Rozones,Court thatfound Martin wascompany. J.)
from a inherniated disc his lower whichsuffering arosespine

anfrom suffered in the course of his theinjury employment by
It thatwas found Martin had been advisedplaintiff company. by

9,his ondoctor 1967 to have the disc condition onoperatedJune
and that it was more than otherwise that his backprobable

becondition would the that itimproved by operation. Finding
was forunreasonable Martin to the afterdelay operation June
30, the1967 Court ordered the anto forcompany operationpay
if Martin decided to it. The Courthave terminated compensation

30,as of 1967 if Martin did not the andoperationundergoJune
did,if he ordered the to six totalmonthsCompany pay disability

the and for such further as Martinfollowing operation period
remained disabled.totally

Martin the refusal the toto of Trial Court receiveexcepted
ofevidence his financial to for an and toinability pay operation

the hisdenial of motion for n.o.v. on the issue hisofjudgment
anunreasonable refusal to have These wereoperation. exceptions

reserved and the Trialtransferred Court.by
The issues thus are whether evidence of financialpresented

to obtain an is admissible theon ofinability operation question
the reasonableness of Martin’s in an anddelay having operation
whether there was evidence from which the Trial Court could

theproperly deny compensation pending operation.
left 30,Martin testified that he for West afterVirginia June

1967; had been unable to obtain work and that he was not averse



86

thethat he had not hadto the Testimonyhaving operation.
thatwas stricken. Itlack of money appearsofbecauseoperation

30, date thefrom 1967 the of Trial Court’s rulingsthroughJune
5, 1968, forthe denied that it was liablecompanyon January

and that neither com-either or medical paymentscompensation
30,been sinceor medical havepayments paidpensation June

1967.
was“The in a case like this one should be thetest following:

to the soconduct in to submitthe employee’s operationrefusing
beand that the continued couldunreasonable disabilityarbitrary

”to have resulted his misconduct. Cate v. Perkinssaid from own
Co., 391, 394, 2dH. 157 A. 778.Machine 102 N.

did find that Martin unreason-The Trial Court not expressly
30, butto have an before 1967refusedably operation June

that date.related his to thefinding specifically period following
a30, deniedafter the Martin hadBut 1967 companyJune

avail-and funds from the werenocompensable injury company
for the While the evidence of his financialable to pay operation.

to the was relevant and admissible onforinability pay operation
his failure have the 31Athe reasonableness of to operation (

Evidence, 304,158; Davis, 133 A.s. Bunten v. 82 N. H.C.J.S.
16; Peck, 292,see H. 7 A. 2d evenWoodman v. 90 N. 251)

the be sustained.this evidence Trial Court’s cannotwithout ruling
no to tender anthat it hadThe duty opera­company argues

case. this to be truein thistion to the claimant Assuming
the everthere was no evidence in the case that wasoperation

30, The hadavailable to Martin after 1967. companyJune
and there was norefused to further medicalany expensespay

hisevidence that Martin was able to obtain the operation through
from other source. Without evidence that theown funds or any

be havewas available to Martin he cannot held tooperation
Co.,have it. v. Perkins Machinerefused to Cateunreasonably

231, A. Thev. 86 N. H. 166 289.Neaultsupra; Company,
30,Trial Court’s after 1967compensationruling denying June

setis therefore aside.
dueIt from the evidence that Martin was unemployedappears

30, to the trial and the Trialthe from 1967 date- ofto injury June
this MartinCourt’s and ordersrulings imply finding. Accordingly

30, of thefrom 1967 to the dateis entitled to compensation June
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Trial heCourt’s decree. is entitled toWhether there-compensation
after Trialthe Court’s determination of whether hedepends upon
has remained due to the and has un-notunemployed injury

refused to have thereasonably operation.
When the makes the available to Martincompany operation

the order of the Trial Court to the and sub-relating operation
will become effective.sequent compensation

Remanded.

All concurred.
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