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524:1; Wallace,the date that award.of RSA Pearson v. 93 N. H.
381, 738; Chase,42 A. 2d Electric Co. v. 79 H.Newmarket N.
280, 382; Freeman,A. v.108 307 F. 2d 104 9th Cir.Lundgren (

Interest,S.,47 C. 5. 20.1962 ); J.

Remanded.

All concurred.

Hillsborough,
5798.No.

AnthonyState v. Monteiro.James

30,January 1970.
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Ander-and G. WellsGeneralS. AttorneyGeorge Pappagianis,
theforAndersonson, General orally ),Assistant Attorney (Mr.

.State.

andBurnim of Massachusettsand Charles M. )F. Lee (Bailey
for theand Mr. BurnimL. orally),Robert Chiesa Bailey(Mr.

defendant.

and CharlesMonteiroDefendantPer curiam. Anthony James
RSAin violation oftried and convicted ofPowers were robbery

reserved and transferredwere by585:18. Monteiro’s exceptions
the Trial Court Loughlin, J.).(

4, menat about 8 P. M. two wearing1966On November
the homeenteredtheir heads and pistolsover carryingstockings

a old coupleEmile yearof Mr. & Mrs. seventy-nineChagnon,
wasAvenue in Mrs. pistolat 23 Russell Nashua. Chagnonliving

thewere tiedshe and Mr. up byand both Chagnonwhipped
taken from Mr.and ato some ringrobbers. In addition money

$4500,atvalueda full mink coatthe men took lengthChagnon,
a hat.lamb coat and minka brown persian

find that some-couldfrom which aThere was jurytestimony
4, 1966and P. on Novembertime between 5:30 6:30 M. Friday,

Moranand went to the home ofdefendants PowersMonteiro Janet
Lowell, an ain Massachusetts to borrow automobile from Carol-

a Oldsmobile con-there. The car was 1959ine Morse who was
and Massachusetts plates.with a white blackvertible body, top

and that she to beMorse told Monteiro Powers expectedCaroline
However, about 9all week-end.from her own apartmentaway

her shoesthat she went to her toapartment changeP. M. night
abed in her furs fullon the bedroom somefound includingand

the furs from theand a mink hat. She took bedmink coatlength
at which time a fell out ofin a thepistolthrew them closetand

there. Caroline took thea of hers pistolof coat hangingpocket
demand the nextand returned it to Powers onwith her day.away

¿hat the in theseen a about Lowellshe had story robberyOn day
with both defendants admittedher conversation theyand inSun

ifand threatened her with shereprisalswere the participantsthey
talked.

werehad found in herCaroline apartment goneThe furs which
7th or 8th Powersreturned. On Novemberwhen sheon Monday

ain Lowell fullof Abernathyto the apartmentbrought Jean
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coat, amink brown fur and a mink hat and askedlength jacket
leave them there while he tried sell them.to to About weekstwo

helater removed them and testified he did not know what
them.to examined the furs whilehappened Abernathy theyJean

were at her and her of them was similarapartment description
to that of Mrs. In addition she took from theChagnon’s. pocket

one the aof of coats handkerchief identified Mrs.by Chagnon
as one she had in Paris. aShe found in thepurchased price tag
mink hat in the amount of Mrs. testified that$49.98. Chagnon
her mink hat was new with the in it in an amount ofprice tag

dollars and some cents.forty-nine
A white convertible with wasa black seen about atop parked

block from the two witnesses andhome between 8Chagnon by
8:30 P. M. on November 4th. witnessOne recalled that it had

inMassachusetts on and was front of a vacant lot.plates parked
Emile and Alice the standon Powers andidentifiedChagnon

Plummer,Monteiro as the men who had them.robbed aDouglas
fourteen old identified asMonteiro one of men hetwoyear boy,
had seen come from some bushes in the of thevicinity Chagnon
house a basket which took to a whitepeach con-carrying they
vertible with a black top.

andBoth Monteiro Powers the stand andtook denied the com-
mission the crime.of

thrustThe main of defendant Monteiro’s attack his con-upon
theviction centers on identifications of Mr. &Mrs. andChagnon

Plummer. We with both the State and de-theDouglas agree
fendant that are not from thisthey precluded questionraising
here failure to at the trial as the defendant had noby object
means lawof the issue under the then in effect.raising present

Nelson, 184, 190,State v. H. A. 2d105 N. 196 52.
Defendant Monteiro was arrested some six months after the

Mr. & Mrs. and were taken thetorobbery. Chagnon Douglas
and ain Manchester where he was held observed him injail

with two other about his and theoneline-up prisoners, height
was in and a shirtother shorter. Monteiro dressed slacks white

while the other two men were dressed in blue denims. The three
thewitnesses were instructed to make no statements in front of

and the three were instructed toline-up give individuallyprisoners
addresses;and then face left and about face.their names to right,

left,After the had all three witnesses identified Monteiroprisoners
and it could hear each other’s identification. Aboutappears they
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identification was conducted withtwo weeks later a similar line-up
thanat identified a otherPowers and that time Douglas person

identified Monteiro on the stand.Powers. All three
12, the Court of the United States1967On SupremeJune

a in and denialdecided a is criticalthat line-up stage prosecution
inadmissible.at a renders identificationof of counsel line-upright

1149,218, 2dWade, U. S. 18 L. Ed. 87States v. 388United
263,S. Ed. 2d1926; v. 388 U. 18 L.S. Ct. Gilbert California,

Denno, 293,v.1178, 1951. 388 U. S. 18 L.S. Ct. Stovall87
1199, and GilbertEd. 2d the Wade87 S. Ct. 1967 decided that

areeffect. we notshould have Consequentlycases only prospective
failure to counsel at thehere with a provide line-up.concerned

Denno, for an attack on identifica-v.Stovall providedsupra,
if thetion evidence in cases line-up procedureWade-Gilbertpre-

and conducive towas “so irreparableunnecessarily suggestive
”he was denied due of law.mistaken identification that process

thesuch cases the of circumstancesIn “totality” surrounding
examined determine whether dueidentification is to be to process

v.is This rule was restated in Simmons Unitedthus violated.
377, 1247, 967,States, Ed. 2d S. Ct.390 U. S. 19 L. 88

the defendants were un-in both Stovall and Simmonsalthough
defendant was taken to thesuccessful. In Stovall the hospital
the victim. At the timewhere he was identified by badly injured

-was the in the and handof the identification he roomonly negro
a The failed to find due violatedcuffed to detective. Court process

a com-the that the condition of the witness createdon ground
defendant was the man.determine whether thetopelling urgency

basedcase in-court identificationIn the Simmons upon photo-
was held not to violate duewith no process.line-upgraphs

Denno,v. cited v. F.Stovall Palmer 359supra, only Peyton,
2d 199 in of the rule laid down. In v.Palmersupport Peyton,
ibid., the didwitness not see the defendant in the confrontation
and made her his alone after havingvoiceidentification from
been told the that had a She did makenotby police they suspect.

Tennessee, 404,an in court identification. v. U. S.390Biggers
1267,2d19 L. Ed. 88 S. Ct. 979 was on all fours withnearly

the Palmer case but an divided court refused to theequally upset
There, seven after the victim wasconviction. months being raped
theto station to “look at a The defend-police suspect.”brought

ant alone was in and identified after he hadbrought only spoken
at die of the victim. She did not make an identificationrequest
in court.
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440, 402,v. 394Foster U. S. 22 L. 2dCalifornia, Ed. 89
S. Ct 1127 the latest Wade-Gilbertpre- case involved identification

-a witness who first failed toby single defendant in a lineidentify
threeof with the shorter,other two muchup then failed in a face

to face confrontation and succeeded ain secondfinally line-up
of six where defendant was the one who had beenonly present

Thebefore. Court held in a five to four decision that the totality
of circumstances and the “so undermined theprocedure reliability

theof asidentification to violateeyewitness due Ibid.process.”
The above cases indicate that the determination of whether due

is violated isprocess andependent examination of all theupon
evidence the identification. Inbearing upon Clemons v. United
States, 2d408 F. 1230 a in nowconcurring opinion joined by
Chief stated atBurger 1250-251: “The merepages factJustice
that some ‘unreliable’ identification was received does not establish
a denial of the due ato fair trial.process The is to beright right
tested theby of theassessing ontotality proof identification issue.
The soundness of a due on a reviewmaking process right depend
of evidence becomes clear when one focuses on the interests
protected the Simmons-Stovall dueretroactively by process right.
Unlike the interests thepreserved of counsel orby guarantee
some theof other thespecific interestsguarantees, guarded by
Stovall cannot so be factored out andeasily assessed independent-”of the evidence.ly

The here center around certainobjections deviations from
recommended in the wereThese the use ofpractice line-up. only

defendant,two besides the the fact that thepersons two other men
were dressed in defendant,different clothes than the and that the
witnesses could hear each other’s identifications. theOn other
hand there was no from the the witnesses weresuggestion police,
not limited to a and there wasperson of racesingle similarity
and some of Lack of either from dissimilarheight. suggestion
dress, the or the to hear identificationspolice ability othersby

be inferred from the misidentification mademay atby Douglas
the second with Powers conducted in theline-up same manner.

All three witnesses were to and extendedsubjected vigorous
Thecross-examination. of both Mr. &Mrs.depositions Chagnon

had been taken in trial andforpreparation orany discrepancies
indeficiencies their to describe defendant Monteiro wereability

in examination.out Both Mr. & Mrs.brought hadChagnon
observed the robbers at the time of the crime for about a half
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rjomin a of feet or less. Thehour at distances threean lighted
the distortiona oftoability person through possiblerecognize

in ofthe examination Mrs.was tested counselthe bystockings
in masks weremen dressedThree stocking broughtChagnon.

whenidentified them individuallyand shein positivelyseparately
returned together.they
addition, the correctness the identificationas ofbearing uponIn

evidence the defendant wasfind from other thatcouldthe jury
admitted hisin the that and hadthe car used nightin robbery

a “Taken these circumstancesto witness. together,participation
correct,. . . wasfor doubt that the identificationlittle roomleave
have inthe identificationeven employed mayprocedurethough

States,ideal.” v. Unitedfallen short of the Simmonssome respects
385-386.supra,

The defendent that the Trial Court did notargues sufficiently
instruct the that admissions made defendentjury Powersby
should not be used defendent Since theagainst Monteiro. Trial
Court sua the trial and insponte hisduring charge correctly
instructed the the is without merit.jury, argument

the course of his the read certainDuring argument prosecutor
witness after firstthe Caroline Morse furnishedof havingtestimony

of the in accordance withcounsel testimony Superiortocopies
The the rule is allow counselCourt 57. of to anRule purpose

whenthe of such read.to check accuracy testimonyopportunity
-was andIt that the disquotedtestimony accuratelyappears

- did not renderlater out in cross examinationcrepancies brought
it less so.

the indicates the Trial CourtExamination of record that
setdenied defendant’s motions to aside the verdict andproperly

afor new trial.

overruled.Exceptions

Grimes, sit.did notJ.


