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A.Willis Corson
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Company.Liberty Mutual Insurance

30,April 1970.

and Peter Mr. Winston orally),M. Winston (BourqueJ.James
thefor plaintiff.

S.& Dunn and Yako-PetersWadleigh, LangdellStarr, James
the defendant.vakis G. Peters for(Mr. orally),Philip

Per This is an action to recover forCuriam. damages per-
the an in-sonal sustained the in ofby plaintiff operationinjuries

Co., Inc.,at the in Man-machine Foster Grantjection moulding
18, Trial resulted in a verdictchester on December 1959. by jury

the Defendant’s the denial of motionsfor toplaintiff. exceptions
verdict, and the ad-nonsuit and directed the court’sfor charge,

and transferredmission and exclusion of evidence were reserved
Court,the Trial C.by J).(Leahy,

The defendant in this case was the workmen’s compensation
he washad the thecarrier and topaid compensationfully plaintiff

action is basedentitled to receive under RSA ch. 281. The present
Mutual, carrier,as undera claim that Liberty compensationupon

Grantthe Foster planttook to out ofperiodiccarry inspections
thethe in the offor the of safetypurpose employerassisting

and that in-and did so properoperations negligently,plant
in the mould-the malfunctionwould have preventedspection

machine that caused the plaintiff’s injury.ing
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At the outset defendant usasks to re-examine Smith v. Am.
Co., 530,Ins. 102 H. 564,N. 163 A.2d decided inEmployers'

1960, in which a of the court held that themajority compensation
be sued in a third actioncarrier of an could partyemployer

lawdid share the of the to commonand not immunity employer
1961,RSA 281:14. of 194:8actions Lawsgranted by passed

Co.,a after v. Am. Ins.a little over Smithyear Employers'
id., amended the statute the carrier tospecificallyby adding

Infrom common law action under RSA 281:14.those exempt
view of the limited of the Smith case on this pointapplication

are not to re-examine thiswe disposed ruling.
the evidence in the case the facts cotild beFrom following

The Grant had started its in Manchesterfound: Foster Co. plant
-12in 1956 and on the date of the accident had approximately

15 machines in most or all ofinjection moulding operation,
which were made or for the Foster Grant Co. Theby plaintiff

awas mould from the machinemanually removing completed
closed,was ithe when his hand.suddenlyoperating crushing

The machine on a started theoperated cycle by operator sliding
a left to it. fedfrom to close At this wasgate point plasticright

closed,afrom into the dies which then thus mouldinghopper
the the diesthe of the mouldproduct. Upon completion separated

left to theand the moved the from to openoperator gate right
a shut-then removed the finished In addition toproduct.gate,

werebutton the machine four other thesedown contained guards,
switch, valve,anthe electrical limit a hydraulicsliding gate,

aand bar.drop
While the exact cause of the isaccident not itclear could be

that afound there was malfunction of the In ad-devices.safety
dition it could be found that defendant knew or should have

”there wereknown “fail-safe devices which could have prevented
the dies from until the was closed.closing gate fully

Mutual maintainedLiberty a substantial for thedepartment pur-
ofpose ofoperations it insuredinspecting andcompanies advising

them on safety In itsimprovements. advertisements it stressed
this service and the to be derived it. Itfromadvantages appears

Chase,that Mr. defendant’s thevisited Manchesterinspector, plant
about four atimes from the Chase,date of itsyear opening.
while not a had substantial ingraduate engineer, knowledge
the field and received fromengineering Mutual materialLiberty
on machines.injection Eachmoulding took aboutinspection
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a Mr.at theand he was bythree hours accompanied plant
Co.the Foster Grantof forthe coordinator safetyTemple,

wasthe machines particularlyof mouldingChase’s inspection
see if were functioning.at the to theysafety guardsdirected

Granta visit to the Fosterof eachhe submitted reportWhile
inas to safetymade no recommendations anyhe changeCo.

to the accident.machinesthe prioron injection mouldingguards
thethe after the accident representativesof inspection byEvidence

the issue of theMutual was admitted on relationshipof Liberty
Foster Grant Co. It thatMutual to appears changesof Liberty

thisMutualrecommended by Liberty inspectionwere following
Grant notwere or not Foster doeswhether adopted bybut they

appear.
Grantmachine in this case was Foster Co.The designed by

it,all maintenance on inspec-out including dailywhich carried
is awhether com-The thus squarely presentedquestiontions.

accident addition-to assist bywhich undertakes preventionpany
theand advice rendered to primarilycompanyal inspections

tobe liable forcan negligent inspectionwith the dutycharged
We with the that on thean employee. agree plaintiffinjured

Mutual in andevidence the acts of Liberty inspecting giving
the Grant Co. must be consideredadvice on to Fostersafety

the result be the same if werewouldas theyalthoughgratuitous
contract.by

new to thisinvolved are notThe jurisdiction. Tullgrenprinciples
268, Association,A. 4. v.v. 82 N. H. 133 See BrunelCompany,
315; Co.,391, Smith v. Am. Ins.64 A.2d95 N. H. Employers’

Co., 522,v. H.Co. Shoe 71 N.Cottonwearsupra; Mfg.Pittsfield“ arisesa serviceinto use care renderingTheA. 807. duty53
service, relationfrom thebutreceive thetofrom anot right ” v. Com­the service makes. Tullgrenwhichthebetween parties

“ assumed, the plaintiffThe serviceat 270. beingsuprapany,
inmeans butindue . . . notreceive care onlytowas entitled

” thethatwas evidenceat 272. Since therewell. Id.asmanner
arenderundertook to specialthe defendantfind thatcouldjury

theininsured, that its performingand negligenceto itsservice
issues werethe prop­causal of the plaintiff’s injury,service was

thetosubmitted jury.erly
aarises underthat “thethe dutyinstructed juryThe court

undertakesthat one whoourofbasic jurisprudenceprinciple
be liable to injured byeven may personsto act gratuitously
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”his failure to use due care. It was then instructed toproperly“determine what has . . . did the defendanthappened voluntarily
undertake to for theinspect safety andpurposes machinery

at Foster Grant? Was theequipment defendant ofguilty any
act of causal in its which causednegligence inspection orduty

to cause the to Mr.helped Corson?”injury
In withconnection of thedetermination between therelationship

the was alsoparties, instructed that the evidence thatjury properly
certain recommendations were made the defendant’s afterby agent “the accident should be considered the issue of theonly upon

here,between the the Insurance andrelationship parties Company
”Corson, andMr. not ... determine theto liability.

We consider it debate that if a on the of thebeyond duty part
existed,defendant were found to have diat extended to theduty

who was within the orbit of risk which wouldplaintiff, clearly
m­thebe created of v. Co­by negligent performance duty. Derby

58,53,100 N.H. 119 A.2dpany, 335. See v. BullardMurray
220, 309;110 N.H. A.2d265 Derosier v.Company, Company,

451,81 130 A.145.N.H.
While the defendant “to the manner in which the Courtobjected

described the the ...of the manner in whichrelationship parties
described the the andthe Court of carrier howduty [insurance]“” ”created,is no for the was advancedthe duty ground objection

counsel, and no to have beenby exception appears preserved.
The defendant did to the denial of certain itsexcept of numerous

instructions,for but ofrequests none these to define thepurported
under which a could arise.relationship duty

We find no error in die made the trial courtdisposition by
of the several to which the defendant’srequests relate.exceptions
A number of them were to the issue of whether thedesigned inject

theinsured or relied for the theplaintiff plaintiff’s safety upon
defendant’s The claim however did restnotplaintiff’sinspection.

a and toreliance bare unfulfilledupon promise inspect,upon
Restatement, Second, 323,Torts 5. comment but rather(See d),

was founded of a service in factupon negligent performance
entered the and andupon by accepted encourageddefendant

the insured. v. Union WireNelson 31 Ill. 2dby Corp.,Rope
69, 199 N.E. 2d 769. These were denied.requests properly

The be in theissues describedpresented may aptly language
Cardozo, Co., Inc.,in 245of Ch. Marks v. NambilJ., Realty

256,N. Y. 259: “His case is made out when it thatappears by
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what was is stillof suchreason wrong wrong, thoughnegligence
. .made it . The inference iswould have permis-rightprudence

defect,the the dulledsible that cloaked[defendant’s conduct] ” also,the to and so the Seecall vigilance, aggravated danger.
Restatement,342,54, ed.on Torts at 343 3dProsser s. ( 1964);

Second, Torts s. 324A and comment d. v.Roberson(b), Cf.
States, Cir.,382 F. 2dUnited 714 9th( 1967).

denied,Other were either becauserequests properly adequately
orcovered instructions because related to selectedby given, they

of the evidence as to which instructions were not required.portions
485, 490,v. H. A95 N. A.2d 697. careful66Lynch Sprague,

error,of the record noreview discloses reversible and the isorder

theon verdict.Judgment


