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Note,net becomesand the questionable.the gainby employer
Attack-Waiverfor PleartRecoveryWorkmen’s Compensation:

v. Sim­345, See AladitsL. Rev. 355Needed, 22 Okla. (1969).
522; Woods,517,124-25,115, 219 A.2dCo., 47mons N.J.
Ark. Rev.L.16Attack in Workmen’s Compensation,The Heart

214,233(1962).
it isas it but thatis difficult is oneThe importantproblem

of interestedand thosethe consideration studydeserves continuing
and related benefits and warrantscompensationin workmen’s

Hellmuth,Hellmuth andstatement included herein.the brief outline
ofModel RulesAttack and Workmen’sHeart Compensation:

McNeice,Practice, 4 113 HeartThe Forum Disease and(1969 );
Larson,1A Workmen’s Compensationthe Law 110-12 (1961);

i. 38.83 ).(1966
Griffith, inJ., joined concurring specially.
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se,S. Hollman& Philip proPorter Hollman (Mr. orally),
for the plaintiff.

Scammon, & WhitmanGage Robert G. Whitman(Mr. orally ),
thefor defendant.

Duncan, This is an action of on behalfassumpsit broughtJ.
aof the estate of tenant theto recoversurviving joint proceeds

aof account with the bank. Trial the Su-defendantsavings by
Court resulted in a verdict for theperior (Morris, J.) plaintiff

$10,469.19.in the sum of of both toExceptions parties findings
and the were reserved and trans-rulings by justicepresiding
ferred.

The account in in the David Eliasstood names ofquestion
brother,of and hisof Malhem Elias ofEpping, Rachaya-el-

Fokliar, Lebanon, 6,on the death of David on 1956.August
survivor,The wasaccount to either or the and showedpayable

$8,201.97a balance of at the time of David’s death. David
widow,was survived a and his brother Malhem. Malhemby

24, 1963,died intestate on March and the wasplaintiff appointed
28,administrator his estate onof March 1967. It is not disputed

that at David’s death the account to Malhem. RSAbelonged
384:28-31.

6, 17,Between and1956 1961 all but $27.95AprilAugust
was withdrawn from the theaccount administrator of David’sby
estate, Mallouf, a thecousin of Eliases. hundredChavig Eighteen
dollars was used Mallouf to funeralthe ofby pay expenses

estate, andDavid’s 697.17 to the state and$ successionpay legacy
tax. See RSA 86:8 There was thatevidence the balance(supp).
of withdrawn from the account Mallouf wasmoneys savings by
forwarded to Malhem in Lebanon a seriesmeans of of checksby
in amountssmall to Malhem’s order issued the commercialby

of the defendant bank. The bank’s record of thedepartment savings
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was ad-that Malloufbore entries appointedaccount indicating
21, See RSAof David’s estate on 1957.ministrator January

384:1-a supp( ). “ evidence,allOn thetrial made theThe court following findings:
atthatthe finds that it is more than otherwiseCourt probable

intestate, left realDavid Eliasthe time of his decease property
intestate,thein whichand other plaintiff’spersonal property

that itfurther findsElias, had an interest. The CourtMalhem
treated thethat the defendantthan otherwiseis more probable

Mallouf,as the ofaccount Number 31463 property Chavigbank
21,Elias, afterDavidadministrator of the estate of January

account, the1957, and that the funds in the deposit excepting
$697.17, were outin the sum of byinheritance taxes paidpaid

Mallouf, the estate of Davidofadministratortothe bank Chavig
the funds wasfurther finds that 1800.00 of$Elias. The Court

ad-Mallouf, administrator, oftoused pay expensesChavigby
David Elias and that the balancethe estate ofministration of

Malhemwere sent tothe of saidof proceeds savings deposits
”Elias Mallouf.by Chavig

found:the the court alsoto requests plaintiffIn byresponse
“ time ordid in at obtain12. The defendant not any way any

Elias the withdrawalsfrom Malhem forseek to obtain approval
the have author-Nor did defendant anymade from said account.

“”be made. 13.said withdrawals toin its filesization permitting
account with-be made from saidwithdrawals toBy permitting

Elias, the defendant breachedMalhemauthorization fromout
its to its Malhem . . . .” isElias “30. Thereduty depositor,

evidence in this case that Malhem Eliasno accepted any alleged
the indebtednessa or ofas discharge extinguishmentpayments

”account. “31. Theof saidthe defendant on account savingsof
the defendant the sum ofrecover fromis entitled toplaintiff

Elias,to Camille$7,573.36 less turned over$27.95($7,601.31
23,Elias, accrued in-1965Malhem on September ), plusson of

11,1, 1957 tosaid amount from Januaryterest on January
theinterest rateswith paid by1967 accordance applicable(in

said on accounts),ordinary savingsdefendant during period
”12, 1967, costs.interest at from plusJanuaryplus 6%

wereand verdictthat theare satisfied findings, rulingsWe
theof the of accountthe evidence. proceedswarranted Paymentby

in-theElias would toto Malhem operate satisfyMalloufby
if receivedbank to Malhemthe defendant onlydebtedness of
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Malhem anwith intention to them in of theacceptby payment
Bank, 478,Berndt v. Hoboken A.account. 103 818.135N.J.L.

3,See 70 s. 213. There was evidence fromPayment p.C.J.S.
which it could be found that wasMalhem aware that his brother

and that receivedMalhemproperty,incomeowned producing
the sent him Mallouf on the thatpayments by supposition they

on estate,account his thepayments of interest inrepresented
not asand withdrawals from his own bank account. Typical

lettersof from Malhem to Mallouf was one under date of July
“25, 1959, Arabic,in which concluded: diedBefore brothermy

he wrote me sentand me three and said hepapers deposited
me in three banks. me andfor Please tell about themmoney give

”the nameme of the banks.
The bank was to the the accountobligated ofproceedspay

Bank, 535, 538,itsto Malhem. Holden v. 77 N.H.depositor,
1040,A.93 1042. It could frombe found the evidence that the

account,the abank to to thevoluntarily paid proceeds stranger
Church,fromwithout authorization the v.Bankdepositor. Savings

582,N.H. A.69 44 105.
The burden was the bank to that itsupon establish not only

reached the thatbut were receiveddepositor,payments they by
Mill,him on account of the bank’s Smithindebtedness. v. Steam

613, 153; Brownson,66 N.H. 34 A. Kendall v. 47 N.H. 186.
the funds were soWhether Malhem was a questionaccepted by

Clark,fact for the trial court. v.of Exeter BankCooperative
503, A.2dN.H. 256 653.109

asserts thatThe defendant the trial court erred in itfinding
be more than an interestto otherwise that Malhem hadprobable

estate,real and becausein of his brother’spersonal property
final as of David’s estate “showsMallouf’s account administrator

”distributive share of David’s estate as 200.Malhem’s $
was “limitedThe final account received in evidence for the

that the filed and containsof account as acceptedpurpose showing
Malhem Eliasan of Two Thousand Dollars advanced forentry

” whichtire account. Examination of the accountfrom savings
shows 1965,allowance the 10,court on dis-by probate May

to determine “Malhem’scloses which purports expresslynothing
”share.distributive

item,The does show an “Schedule L”:account designated
“ ”Malhem Eliasadvanced $2000.Cash This beby may thought

a likewith in amount thefromto correspond jointwithdrawal
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4, Mallouf testified1957.under date of Februaryaccountsavings
Malhem, and histowas forwardedof this amountthat $200

”“ widow,7, Paid to EliasSchedule Maryunderaccount shows
draft Lebanon-2-4-57 Bank toona item: “Paid legacysingle

”Elias $200.00.Melham
exhibit, be desired asleaves much tothe whichAdditionally

showsand accounting,an of intelligible probateexample proper “B with Cashhimself in Schedulethe accountantthat charged “”12,352.97 Exeterinstitutions $from includingcollected savings
$8201.97”; in 14and himself ScheduledischargedBanking

ExeterBank-accounts $with totalling 7851.97,including'1savings
less$2000Exeter with (or$6201.97”ing, (joint Melham)

the ac-in B from whichthe amount Scheduledthan specified ),
adv.“Less $2000.00then deducted another $2000:countant

$2000”; in a balance for ScheduleLunder Schedule resulting
allowed, theAs of the date the account was14 of $7851.97.

$27.41, and the balancea balance ofaccount showedsavings
18, 1957.exceeded after Marchnever $5607.31

at the trial wasuse made of the final accountThe otheronly
thelimited on cross-examination offor the impeachingpurpose

the witness Mallouf that he had consideredof alwaystestimony
Malhem,ofin to be thethe account question propertysavings
account,Bto Schedule of finalhis attention theby directing

as an asset ofthe bank account David’s estate.showing
of David’s estateas administratorThe final of Malloufaccount

establish error in the of thebe relied tothus cannot upon findings
were warranted whichThe made testimonytrial court. byfindings

rents from variousthat Mallouf received propertiesindicated
estate, underweresome of which purchased agree-of the being
with the decedent for the of rents thements application against

and that anMallouf had toldprices; attorney represent-purchase
that the which he sent to MalhemMalhem’s moneyfamilying

estate.came from the sale of in David’sproperties
The defendant’s that the estate of Malhem Eliassuggestion

hasof which the is administrator been enrichedplaintiff unjustly
Putnam, 336,Hub v. isCo. 76 N.H. 82 notA.715)(Redington

If fromthe record. enrichment resulted thesupported by unjust
conduct, itbank’s was the estate of David Elias which benefited

the it andfrom funds to itspaiderroneously applied against
theNo claim bank the estate of Davidobligations. by against

us. Seeis the action before BankElias by Savingspresented
Church, 582,v. 69 N.H. supra.
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andthe rulingslaw and findingsno error ofwasSince there
evidence,themadebe uponcould reasonablythe trial courtof

478,Smith, N.H.85Bennett v.in this court.are bindingthey
Timko, 200, 263110 N.H.v.478, 480; Fortino482, A.160

isthe orderthatIt follows663.A.2d

verdict.theonJudgment

All concurred.
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