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andthe rulingslaw and findingsno error ofwasSince there
evidence,themadebe uponcould reasonablythe trial courtof

478,Smith, N.H.85Bennett v.in this court.are bindingthey
Timko, 200, 263110 N.H.v.478, 480; Fortino482, A.160

isthe orderthatIt follows663.A.2d

verdict.theonJudgment

All concurred.

Hillsborough,
No. 5981.

Amoskeag Savings Bank
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T. & a.PattersonJohn

2,1970.June
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Nourie, Sundeen, & and William S.Wiggin, Pingree Bigg
-and R. Orcutt for theFalby,Orcutt (Mr. orally), plainJr.John

tiff.

Basbanes brief and for defendantsGeorge by( orally),J. John
T. and Brenda Patterson.

Lampron, Motion for underby plaintiff summary judgmentJ.
RSA 491:8-a in an action defendants to recover theagainst

of Na-to the ordera notebalance due on payablepromissory
to theand endorsementtransferredtional Food byCompany

was entered ona annexedThe writ with specificationplaintiff.
7, counsel filed anOn the same defendants’1968. day ap-June

ever“thatand in which it was denied theyanswerpearance
” athe Plaintiffs and also allegednote in favor ofanysigned

all claimsthat was tomaterial alteration and subjectplaintiff
in due course. Onit was not a holderand defenses because June

the answer.and in11, denied each every allegationplaintiff
1968,7, a forfiled motion summary judg-On October plaintiff

thehad defense to its action onthat defendants noment alleging
A of the note anda amount.a debt of copynote for liquidated

was filedthethe assistant ofan affidavit of secretary plaintiff
that the defendantsThe affidavit stated signedwith the motion.

the amount of $915.84note on its face ina negotiablepromissory
receivedto whichwas transferred endorsement plaintiffwhich by

The affidavitfaith without notice of defense.it in and anygood
balance is due andstated further that the payableremaining past

thereof,its acceleration clause. On counselreason of receiptby
“defendants the Clerkfor to mark saidimmediately requested up

motion for a to Rule 47 of thepursuant Court ”.hearing Superior
7, filedRSA R. 47. 1969 defendants’ counsel491:App. January

an to motion for accom-objection plaintiff’s summary judgment
an affidavit the defendants essen-panied by signed by containing

7,as in filedthe same facts were their answertially alleged June
1968.

deniedPlaintiff’s motion for was heard andsummary judgment
17, reservedon who and transferredMarch 1969 by Flynn, J.

thereto.plaintiff’s exception
is an meet“The to thesummary judgment attempt problem
in aof or sham issue which is and lessthe way speedierpaper

than a Civilto all concerned full-dress trial.”expensive James,
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this6.18, In order to231 accomplishProcedure s. ).p. (1965
die of the statute 491:8-a)dictateslaudable (RSApurpose,

onis true in actionsto. This nego-must be adhered especially
”its start.where “this James,tiable instruments gotprocedure

that tire in af-Id. facts statedat 233. RSA 491:8-a provides
a formotion judgmentfidavits summaryaccompanying party’s

un-die motion“shall be admitted for the ofbe taken to purpose
. filed ....affidavits . . areless within fifteen contradictorydays

be entered onIf are not filed . . . shallsuch affidavits judgment
”in thethe with facts.next accordancedayjudgment

that filedIt is established that an answer such as byclearly
re-entered not meet thethe when the writ was doesdefendants

Welch,v. 105the Oil Co.of statute. Communityquirements
107, case, however, it320, 322, A.2d In199 109. thatN.H.

antrial in its discretionwas held that the court could permit
-a whichfiled to be into counter affidavitanswer amendedtimely

At diat RSAmeet the time 491:8-awould statutory requirements.
are not filed thethat “if such affidavits by opposingprovided

thebe entered on next day. . . shallparty judgmentjudgment
”... assuch further order made mayor justice require.

decision,this the amendmentThe legislature byyear following
In1965, struck out the above latter alternative.139:1)(Laws

State, 126, 130, A.2dN.H. 229Chemical Insecticide Co. v. 108
statute,167, thereafter, as170, held that the sodecided it was

law,amended, matter ofdid not as a considerationpreclude,
-a 3 afteraffidavit the defendant withinof counter filed daysby

thethe fifteen and before next day.prescribed judgmentdays
determine re-“However the Court’s discretion to what justice

in a case must be exercised with seriousquires regardparticular
”the the of thisfor the of statute. Insalutary objectives fight

restriction, it most unusual set circumstanceswould a ofrequire
awarrant trial court in its discretion to the ofto fifingpermit

- after ita affidavit about was therequiredcounter 75 bydays
The record before us does not reveal the existence ofstatute.

wesuch in this Furthermore are thecircumstances case. of opinion
that Court Rule 47 R. was notSuperior 491:App. 47)(RSA

to, not, theintended and does contravene specific requirements
of RSA 491:8-a.

On defendants’ failure file counter-affidavits,to the required
it the facts in affidavitfollows that which accompaniedplaintiff’s

beits must taken as admittedmotion for summary judgment
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Gustavson,the thefor of motion. v. 108 N.H.purpose Keegan
43, Becker,44, 776, 777;A.2d226 Glen View Club v. 113 Ill.

127,2d 251 N.E.2d In therewith it is778. accordance un­App.
that thecontradicted defendants the note sued whichsigned upon

for value in faith andthe without noticeacquiredplaintiff good
to it the of andof defense or claim on personany part any

thedefendants owe balance of $591.88.remaining Accordingly
be the on nextentered theplaintiff]“judgment [for[should]

’’RSA491:8-a;in accordance with the facts. RSAjudgment day
382-A:3-305, -307, -407.

rJudgment plaintiff.Jo

All concurred.

Strafford,
No. 5986.

Attorney General ex rel C. ChamberlinJames

v.

P. NadeauJoseph

2,1970.June


