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thenot tribunal toproper determinefinally theupon validity
of the title of third persons to holdclaiming deedproperty by
or fromgift the intestate. The of administrator,therights as

such third canagainst persons, be determined in aonly court
”of common law aor court of Brown,Cross v. 51equity. N.H.

486, 488; Dow,v. 58,Rockwell 67, 229,85 N.H. 154 A. 234.
Patten, 388,Patten v. Nolette,79 N.H. A.109 415. See Burns v.

489, 14483 N.H. A. 848.

Petition dismissed.

All concurred.
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Nourie, Sundeen, & and W.Wiggin, Pingree Bigg Wright
for dieDanenbarger orally),(Mr. Danenbarger plaintiff.

Perkins, Perkins, II,& Harold W.Perkins ),Douglas (Mr. orally
the defendant.for

Lampron, a that anPetition for or-declaratory judgmentJ.
10,the town Hooksett on March 1970ofdinance byadopted

a fee of of a motion$500 for each showing pictureimposing
rated “X” in motion theatre within theopen-air pictureany

invalid, void,null andlimits of the town be declared and seeking
a itsorder enforcement.restraining againsttemporary

transferred,andThe Trial Court reserved widiout(Flynn, J.)
all of law raised thequestions by pleadingsruling, including

anan statement and offer of madealso of factsagreed proof by
the plaintiff.

The for this is not whetherdecision courtquestion bypresented
is for the morals of the butcommunitythe ordinance good

of theit valid exercise the townwhether is a of legislative powers
of Hooksett.

“ aIt is established under law that townsourlong principle
are but subdivisions of State and have the thethe powersonly

” 168,Kenick, 170,v.State to them. Exeter 104 N.H.grants
287, 288,638, 640;A.2d N.H.181 Bisson v. 109Milford,

688, The its to enact this249 A.2d 689. town bases authority
“reads, in as follows:RSA 31:41 which part,ordinance on Open-

shall toTheatres. Towns have the makeAir Motion Picture power
andto the oflicensing open-airregulationby-laws relating

town,the limits of the andtheatres within maymotion picture
theatres, andthe offees for said mayfix reasonable operation

of suitable penaltiesthe such by-lawsenforce observance by
each . . .”dollars for offense .not twenty-fiveexceeding
between a licenseis a distinction municipalsharp“[Tjhere

theunder firstand one forrevenue police power:for regulation
andto theis a tax and is be construed under principlesnamed

thewhile the latter is under policepowers,rules taxinggoverning
health, morals, orthe generaltoward safety,power, looking

” Am.of the 38 Municipal Corporationswelfare community. Jur.
as a statute townsto whether power5. 321. The touchstone grants

a totax or raise revenue or merely police regulateto power



289

is the intent theof v.Coltin Manchesterlegislature. Company
“Bank, 254, 256, 208,105 N.H. 197 A.2d 210. ItSavings

is a well settled rule that no tax can be assessed in the absence
aof manifest declaration of intent of the toLegislature impose

” Charlestown, 286, 288,it. v. 742,107 N.H. 220 A.2dFrizzell “ ”The744. words of the statutefollowing regulation licensing
“fix reasonable fees” “enforce the observance of such by-laws

” that,suitable demonstrate inby penalties conclusively enacting
31:41,RSA die intended to towns alegislature grant merely

to and licensepolice power motionregulate open-air picture
intheatres the interest of the public good.

-andLicense fees will be sustained so as reasonpermit theylong
cover the the town andto are notably regulatory expenses grossly

Benoit,thereto. Marine v. 96disproportionate Corps League
427, 513, 516; Antieau,423, A.2d 3 Cor-N.H. 78 Municipal

ALaw s. of “X” the Motion Picture24.10. rating byporation
indicates that theand Administration particularCode Rating

andviewed 18 ofshould be only by persons years agepicture
differentSuch can be found toolder. reasonably requirepictures

as as closer and more extensivewell police super-regulation
as suitablethan classified for viewing.vision pictures general

latitude in tomust be reasonableTowns fixing chargesgiven
in the enforcement of the ordinance.cover expensesanticipated

144, 508, 513,Cox, 137, A.2d 312 U.S.v. 91 N.H. 16State
762;569, 1049, v.L. Ed. S. Ct. Marine85 61 LeagueCorps

in­Benoit, fact that the fee someThe produceschargedsupra.
render it unreasonable or the ordinancerevenue does notcidental

Gordon, 209, 211, 701,A.2dv. 107 N.H. 219invalid. Laconia
However, thethe to does not embrace powerpower703. regulate

v.of a fee. Gilbert Townin the confiscatoryto prohibit guise
432; States TheatreCentral20 CorporationIrvington, N.J.of

theInSar, ap­determining450 1954).v. 66 N.W.2d (Iowa
fee a must not its costsof the town consider onlypropriateness

leftsharethe but also theenforce ordinance proportionateto
is v.after the fee Gilbert Townthe business paid.to regulated of

Irvington, supra.
as thethe that theIt is parties plaintiff operatoragreed by

is to to themotion theatre required payan pictureof open-air
made anfee Plaintiff has alsoan annual license of 300.$town

“ income at theThethat weekdayoffer of average grossproof
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theis less than On weekends theater’s$500theater per day.
”less The for eachis than 1000. fee show-$500 imposed$gross

thus “theunder the ordinance would exceed week-averageing
has not or offered toincome ”. The town proveprovedday gross

of and the ordinance.the cost administering enforcing regulatory
-with the oft that theWe are familiar enunciated rules presump

the in thetions favor of ordinances exercisevalidity adopted
31:39, otherwise,whether under 41 orof the RSApolice power,

dieand that burden of the of theestablishing unconstitutionality
Grant,is on the in this case. State v. 107plaintiffregulation

3,1, 790, However,216 A.2d 791. we cannot theN.H. escape
us,conclusion, before the fee of $500on the record drat set by

“X”for of a ratedthis ordinance each bears noshowing picture
to the cost of andreasonable enforc­relationship administering

the and is dierefore and theordinance rendersing confiscatory
in its form invalid andordinance unenforceable.present
of the weIn view result reached see no need to consider other

issues raised theby parties.

Remanded.

Grimes, result;in the concurred.concurred the othersJ.,


