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Carroll,
No. 5965.

Harvey BilodeauJoyce

v.

Kenwood Hanson.

30,1970.June

Railed brief and for the(by plaintiff.orally),James J.

McLane, Carleton, & and Arthur GreeneGreene Brown G.Graf,
Arthur G. Greene for the defendant.(Mr. orally),

Grimes, Action a the driver of anotherby passenger againstJ.
wasvehicle to recover for The action triedpersonal injuries. by

with an sameaction the onejury together by plaintiff against
Barbara the of the vehicle in whichHickey, operator plaintiff

The a butwas returned verdict forriding. jury against Hickey,
the anddefendant Hanson. Plaintiff’s to die toexceptions charge
die refusal theof court to adirect verdict for the wereplaintiff
transferred by Leahy, J.

The two vehicles were each other in oppositeapproaching
directions. Hanson was and had roundedsoutherlyproceeding
a curve to his and hadwasHickey proceeding northerlyright.

a anddriven out of on the side of the road indriveway easterly
-Hanso had crossed over into die southbound lane. Whendoing

her,saw she about 600 feet near theson first was oppositeaway
end a was 40 miles hour. Thereof perHestraightaway. travelling

wasno other traffic. It was and the weather clear.was daylight
the and onThe vehicles collided about ofmidway straightaway

re-toside of the The vehicle continuedPlanson’s road. Hickey
main in the time Hanson firstsouthbound lane from thepartly

it, was in thatand at die túne ofsaw collision entirelyfinally
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lane. Hanson testified that he she had a wide turnmadethought
of theout and would return to her own side the road.ofdriveway

he realizedWhen she was to turn hernot back into owngoing
lane, brakes,he his feet of theapplied 64 marks onleaving high-

behind his rear wheels before theway collision.
He had testified hethat was 40 miles whenhour hegoing per

car,sawfirst the and on testified that he esti-Hickey deposition
mated he was 40 miles an when hehour his brakes.going applied
Plaintiff contends that defendant is bound this underby testimony

Leclair,v. 506, 128,Harlow 82 N.H. A. and his136 that testi-
at trial that he took his foot off the hemony throttle when first

saw the andcar was less than 40 milesHickey going “slightly
”an hour when he his brakes should beapplied disregarded.

that,Plaintiff further contends since his ontestimony, deposition,
bound,which it is he isclaimed shows that nothe did slowby

down before his brakes the car wasapplying Hickeyalthough
leastat in his lane for the entire time she was within hispartly

view, he should heldbe to have been a matteras ofnegligent
law. The doctrine of Harlow v. Leclair does not to theapply
situation to us in this which related tire defen-case topresented

Theriault, 411,dant’s estimate hisof v. 107 N.H.speed. Griffin
416, 655,223 A.2d 659.

Not the as to his thebound bybeing testimony speed, jury
thatwas entitled to find he did his the throttleremove foot from

hadand slowed some extent least theto at to applicationprior
hisof brakes. But even if he were found not to have slowed

brakes,down to the the he not beof wouldprior application
matterof fault as a of law. The could find that de-guilty jury

was infendant at most of the time involvedleastjustified assuming
return to side Even ifthat would her own of the road.Hickey

did,were in not hehe his brakes sooner thannegligent applying
a that this failure was of thecausal accident was nofinding by

car hadmeans There was evidence that defendant’scompelled.
collision, and,acome to to tire with the carstop prior Hickey
road,then on his side of the could find that hadtheentirely jury

sooner,he the still have Thecollision would occurred.stopped
motion for directed verdict was denied.properly

The court read the at RSA 262-A:54to requestjury plaintiff’s
“ shall,which states in that The driver of vehiclepart(III) every

I, anwith of drive atconsistent requirements appro-paragraph
aroundreduced . . . when andpriate speed approaching going
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with . . .a . . . and when hazard exists tocurve special respect
”other reason weather or conditions.traffic ofby highway

At to the failurethe conclusion of the plaintiff exceptedcharge
that the of theof to state drat her claim wasthe court position

. .a . with tovehicle created hazard“special respectHickey
”. to his. . traffic which defendant reducerequiredother speed.

“However, this tire of weatherclaim words reasonbyignores
” exist-or conditions. No weather or conditionshighwayhighway

ed a hazard to other and thein this case which created traffic
in undercourt was correct not the claim this paragraphsubmitting

The court elsewhere in hisof the statute. read paragraphcharge
statute and instructed the that inI of the thejury considering

cir-allit considershouldof defendant’s speedreasonableness
”“ ontraffic thethe nature of the highway.cumstances including

it.no error ina whole we findastireConsidering charge
the defendant’shave not consideredthe weIn of resultsview

exception.

theJudgment for defendant.

sit;Griffith, did the others concurred.notJ.,


